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Preface

(W. Wesley Pue)  

The pepper spray unleashed that day incapacitated its immediate victims, blurring their vision and leaving them writhing in agony. It has also peppered all of our eyes, for the image obscures as much as it reveals about the matters of substance behind the APEC affair. This powerful single image has kept public attention focused on the issue of aggressive police conduct always easily condemned or condoned rather than on the underlying questions concerning the duties of police in democratic countries, their accountability under law, and the command and control structures under which they operate. Our ability to discern and understand such fundamental issues has been hampered in part by the power of a picture. 


More importantly, however, great fogs of obfuscation, unclear thinking, and disinformation about some very important fundamentals of public life have rolled out in the aftermath of the 1997 summit. This compounds the difficulties we face in understanding some complex issues relating to policing, the rule of law, and accountability in a liberal democracy. While it clearly serves some interests to deliberately muddy the waters here, the truth is that such complex issues are not easily rendered in newspaper headlines or television broadcasts.  


Policing, the Rule of Law, and Accountability in Canada: Lessons from the APEC Summit

(W. Wesley Pue)


The APEC affair points to possible deficiencies in the mechanisms and structures that govern the relationship between politicians and police in Canada. Buffering police and military forces (the two are interchangeable when wrongly employed) from political control is the first and primary objective of the rule of law, the crowning achievement of centuries of Canadian-Anglo constitutional development. Despite past failings, the importance of the principle itself has never been lost sight of. Paradoxically, our long history of relatively humane and liberal democratic government makes the profound importance of this key principle easy to overlook.


Of course if the Prime Minister’s staff gave unlawful orders for example, that individuals displaying signs displeasing to President Suharto should be stopped or arrested any professional police force should have refused to act on those orders. They were legally as well as morally bound to do so. And they should have been supported in doing so by both the RCMP Commissioner and the Solicitor General. In a democracy the police are there to enforce the law, a task that should never be confused with simply doing the bidding of politicians. A very slippery slope lies between student protesters and the rest of us. Central principles of public life, once compromised, lose their force.  


Free Speech, Democracy, and the Question of Political Influence

(Andrew D. Irvine)


Freedom of speech and freedom of peaceful assembly lie at the heart of what it means to live in a democracy. Without the ability to express ideas of all kinds freely, and without the ability to meet together to hear contrary and often controversial points of view, citizens are not able to exercise their sovereignty over government. Free speech, it is rightly said, is the most powerful weapon we have against tyranny. 


If our rights to free speech and peaceful assembly are to be anything more than mere platitudes, however, they have to be the kinds of rights that cannot be overridden at the mere whim of either individual police officers or our political leaders. As George Orwell reminds us, If liberty means anything at all, it means the right to tell people what they do not want to hear.


Recently we have seen just how fragile these fundamental rights and freedoms are, and just how easy it is for them to be restricted. During the 1997 APEC summit at the University of British Columbia in Vancouver, not only did some peaceful protesters have their paper and cloth signs forcibly removed, others were arrested or threatened with arrest simply for refusing to take their signs down. Still others were intimidated by police officers into signing guarantees that they would give up their right to free speech for the duration of the summit. That these events took place in the public areas of a Canadian university campus makes them all the worse. Universities have long been recognized as centres of free speech, relying as they do on the open exchange of ideas for the advancement of knowledge.  


Relax a Bit in the Nation: Constitutional Law 101 and the APEC Affair

(Margot E. Young)


In November 1997, Prime Minister Jean Chrétien was questioned about the report that the RCMP had pepper-sprayed peaceful protesters outside the APEC Summit meetings on the University of British Columbia. Dismissing the question, the Prime Minister responded with a joke: Pepper, I put it on my plate. Later when asked about his apparent indifference to the pepper-spraying, Mr. Chrétien provided the following explanation: So I made a joke. You know me. I tried to get you to laugh. Relax a bit in the nation, I say.


The Prime Minister’s advice is to relax, to be less uptight about the questions raised by the RCMP’s treatment of protesters at the 1997 Asia-Pacific Economic Cooperation summit in Vancouver. We take too seriously this sort of event, he implies, including our Prime Minister’s joking response to it. I wish to suggest that this is bad advice, and (one is forced to observe) somewhat self-serving. Already Canadians are inadequately alert to abuses of power, slow to voice suitable dismay at authoritarian excess within the Canadian state. Our political culture is too often marked by complacency and a failure to examine and critically sustain the larger political and constitutional commitments that should underlie the sort of constitutional democracy we aspire to have. 


The alleged involvement of the Prime Minister’s Office (PMO) in RCMP operations during the APEC protests raises important questions about the use of state force and the relationship between Canada’s national police force and the federal government. Such questions lie properly, although not solely, within the domain of constitutional law. A constitution, after all, is the foundation in liberal democracies like Canada for the formal regulation of the relationship between the state and the individual and for the setting of the boundaries of legitimate state action, including the deployment of state-sanctioned police force. The function of the constitution, the Supreme Court of Canada has said, is to provide a continuing framework for the legitimate exercise of governmental power (Hunter v. Southam [1984]). The constitution is also the supreme law of the land; any law or government action contrary to its legal rules has no legal validity. It matters very much, therefore, that when the state deploys coercive force, typically through its police, such deployment is constitutional.  


The APEC Protest, the Rule of Law, and Civilian Oversight of Canada’s National Police Force
 
(Donald J. Sorochan, QC)


The rule of law means that everyone is subject to the ordinary law of the land. This is so regardless of public prominence or governmental status. It requires the law to be applied equally to all, without fear or favour and in an evenhanded manner between government and citizen. It ensures that all are equal before the law. The rule of law is not the law of the ruler. There is no exemption from the ordinary law of the state for agents of government, and no one, no matter how important or powerful, is above the law.  


The rulers of the state the government itself; the Prime Minister and other ministers, powerful bureaucrats; the police and armed forces have no powers except those provided by law. The people, because the will of the society is set forth in law, should be ruled by the law and obey it. 


At times laws may be unjust or there may be an inadequate enforcement of just laws. Citizens have the right and duty to work for the repeal of unjust laws and the proper enforcement of just laws through due process of law. The right of freedom of expression recognizes that a citizen may in good conscience participate in public demonstrations designed to expose injustice. 


Where the demonstration results in an act of civil disobedience, where the person committing the act claims that no one ought to obey the law being challenged and offers reasons for everyone to object to it, those breaking the law must be prepared to pay the consequences, under law, for such disobedience.  


The Significance of the APEC Affair

(Joel Bakan)


On a cold and drizzly November day, thousands of students came out of their classrooms and dorms to try to send a message to world leaders attending the final meeting of APEC 1997 on the campus of the University of British Columbia. Many of the students were pepper-sprayed, detained, compelled to sign away their constitutional rights, and (as later came to light) strip-searched. The campus resembled a military operation. From my office in the law building I could see chain and concrete barricades, erected the day before, and a street peopled with nervous-looking security types. Police vans sat idle along the curb, some crammed full of students, cold, wet, and gasping from the effects of pepper spray, others waiting empty for new crops of detainees. Above the fray, police sharpshooters kept watch from the roof of the Chan Centre for the Performing Arts. The students were kept so far back from the site of the meeting which was roughly half a kilometre away from the barricades, separated by a steep hill, a number of buildings, a road, and a stand of trees that the world leaders must have been blissfully unaware that protests were taking place. In the meantime, some of the students who might have attended the demonstration were sitting in jail one, Craig Jones, for putting up signs along the motorcade route that said Free Speech, Democracy, and Human Rights; another, anti-APEC activist Jaggi Singh, for allegedly assaulting a UBC security officer earlier. 


The sheer drama of the APEC protests was enough to attract the media spotlight. Throw in violent confrontations between police and students, allegations that the Prime Minister and his office directed police actions, and a veteran CBC reporter taken off the story after being accused of bias by the Prime Minister’s Office, and you have a big story perhaps, as some have said, the most important civil rights travesty since Prime Minister Trudeau invoked the War Measures Act in 1970. 


But what is the real significance of the APEC affair?  


Someone to Watch over Me: Government Supervision of the RCMP

(Philip C. Stenning)


Although it is clear that some notion of police independence is thought to be appropriate, there appears to have been very little clarity or consensus among politicians, senior RCMP officers, jurists (including the Supreme Court of Canada), commissions of inquiry, academics, or other commentators either about exactly what police independence comprises or about what its practical implications should be for RCMP-government relations. Nor has there been any agreement about what the RCMP Act tells us about the extent and nature of appropriate government supervision of the Force, either by the minister responsible for it (the Solicitor General) or by the federal government more generally.  


Interpretations of the scope of police independence range from very expansive ones (such as the Denning view) which embrace law enforcement policy and operations as well as more general decisions relating to the deployment of police personnel and general policing strategies, and which extend to political accountability as well as to political direction and control to much narrower ones (such as the McDonald Commission’s view), which would limit the concept’s application to quasi-judicial police decisions relating to investigation and charging in individual cases, and which would restrict political direction and control of the police, but not their political accountability, with respect to such decisions. Furthermore, there is no clear consensus as to exactly what policing activities are embraced by the term law enforcement.


Some have argued that any political direction or control over the RCMP should be limited to the responsible minister, while others (such as apparently the majority of the federal cabinet in March 1959 and again in December 1969) seem to believe that no such limitation exists in principle.  


Nor has there been agreement about what might constitute improper political influence over police decision making. Do repeated requests for information by elected politicians or their political staff members before a decision has been made by the police (as apparently occurred in the Douglas Small case) amount to unacceptable political influence over such decisions? Does a private meeting between a Solicitor General and a person who is under investigation by the police (as in the Hatfield case) constitute unacceptable political interference in police decision making? And does ministerial refusal to have any involvement of any kind with respect to police decision making in a case involving matters of significant public interest constitute an abdication of proper government supervision of the police, as the McDonald Commission and Justice Minister Rock’s critics in the Airbus Affair have argued? 


Unfortunately, the experience of the last forty years has provided no consensus on the correct answers to any of these questions, or to the key questions that I posed earlier in this chapter. Any persuasive assessment of the relations between the government and the RCMP during the APEC summit will need to provide some clear answers to such questions, but recent history does not provide them, and even suggests an almost wilful determination to avoid them. Perhaps we should not be surprised by this. Politics has never been a precise science and, as this review suggests, there may be considerable advantages, both to the police and to their political masters, that things remain ambiguous.  


Hand in Glove? Politicians, Policing, and Canadian Political Culture

(Nelson Wiseman)


When the police act heavy-handedly or in violation of the law, a dumb cop excuse is almost always effective in shielding politicians from their responsibility for what happened. Conversely, if embarrassment to the visitor becomes apparent and police do not counter it, the fallout can be at the Prime Minister’s expense. The Soviet president was jumped from behind and could easily have been injured or killed on Parliament Hill in the 1970s. In the 1990s, the RCMP were taken to task for letting a protester so close to the Prime Minister that he literally took things into his own hands and throttled the demonstrator. And the Mounties were properly held accountable in the harrowing late-night break-in at the Prime Minister’s residence. 


At the APEC summit, security police were tightly sandwiched between what must be done (sparing a visitor embarrassment) and what must not be prohibited (Canadians shouting and waving embarrassing things at him). This was a conflict between political expedience and the Canadian constitution. 


Accomplishing both would have been possible if the summit’s location had not been on the University of British Columbia campus. No security-conscious administrator would have recommended it, but prime ministerial hubris his prerogative insisted on it. A paradoxical upshot of the APEC affair and one that can only be for the good is that it might strengthen the independence of the RCMP in dealing with the Prime Minister and his minions.  


On the other hand, one would not want the police to assert political power in their own right. Police power and autonomy have grown over the years. Police and security forces are constantly breaking laws. Threats are not fabricated but tend to be blown out of proportion, since intelligence officers, more than others, tend towards paranoia. To be sure, policing has become more bureaucratized, requires more paperwork, and imposes more restrictions on officers, reducing their discretion. Collectively, however, police are a more potent interest group than in the past, and quite autonomous. In Toronto, the police union has organized against politicians who rebuke its members; it is using the court system to sue those who besmirch the police image. The national association of police officers lobbies government to change the criminal law. Could any other category of civil servants so attack the politicians’ policy-making function or try to muzzle the citizenry and get away with it? It is akin to a deputy minister taking a public position on what government policy ought to be.  


This is not in the scheme of responsible cabinet-parliamentary government as we have known it.  
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