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In the course of writing this book, death has dealt me
three savage blows, and it is to the collective memory of
three people that I dedicate this book:

My beloved sister, Eziaha Ocheze Mgbeoji,
who passed away in September 2000

My wonderful mother, Victoria Alumugbo Mgbeoji,
who passed away on 6 January 2001

My inspirational father, Levi Esiwoko Mgbeoji,
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Foreword

The word “biopiracy” was coined to name a phenomenon that is not new
but that has flourished under colonialism, capitalism and, more recently,
globalization. By naming it, contemporary scholars have challenged a form
of exploitation of peoples and of resources that now poses a threat to both
cultural and environmental sustainability. The term “biopiracy” is a direct
challenge to the legitimacy of activities that have entered the mainstream
of contemporary global capitalism.

This book by the brilliant young scholar Ikechi Mgbeoji is at the forefront
of the literature on this important topic. Dr. Mgbeoji provides a trenchant
critique of increasingly globalized patent regimes and of how these regimes
contributed to the appropriation of plant species and traditional knowl-
edge of the use of plants. He also provides a rich historical, social, and legal
context for his analysis and argues that Western ideologies and epistemolo-
gies have contributed to a devaluation of indigenous communities and their
wealth of traditional knowledge. This devaluation is reflected in those as-
pects of modern patent law systems that leave traditional knowledge of the
use of plants open to exploitation and appropriation. Although he is pro-
foundly critical of the patent regime and of its use by powerful states and
multinational corporations to further their own objectives, Dr. Mgbeoji is
not without hope for the future. Indeed, his concluding pages contain con-
crete proposals for change.

The book, which is both rigorously scholarly and profoundly moral, greatly
benefits from Dr. Mgbeoji’s expertise in intellectual property law and inter-
national environmental law. This proficiency is significant because too much
of the existing literature lacks a sound grounding in one or both of these
fields. In addition to being  rich in context, this book is interdoctrinal and
interdisciplinary. Dr. Mgbeoji’s understanding of the relevant law and insti-
tutions, his impressive grasp of the literature across a range of disciplines,
and his clarity of vision inform this book and its cogent message.
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Dr. Mgbeoji’s work is intellectually rigorous and clearly expressed. It is
also informed by a passion for justice and equity. I had the privilege of
being his supervisor during his doctoral studies. He was a most outstanding
graduate student and his brilliance is evident in this book. Dr. Mgbeoji is
also a person who inhabits two cultures, whose experience spans both North
and South. He is a scholar who can understand our own preconceptions
while lifting us outside of them. This book is very much a product of this
unique intellect: it is a challenging, engaging, ambitious, and ultimately
very important work.

Dr. Teresa Scassa
Dalhousie Law School
Halifax, Nova Scotia
August 2005

Foreword



Preface

Legal control and ownership of plants and traditional (indigenous) knowl-
edge of the uses of plants (TKUP) is often a vexing issue, particularly at the
international level, because of the conflicting interests of states or groups of
states. The most widely used form of juridical control of plants and TKUP is
the patent system, which originated in Europe. This book rethinks the role
of international law and legal concepts, the major patent systems of the
world, and international agricultural research institutions as they affect le-
gal ownership and control of plants and TKUP. The analysis is cast in vari-
ous contexts and examined in multiple levels. The first level of analysis
deals with the Eurocentric character of the patent system, international law,
and institutions. The second involves the cultural and economic dichotomy
between the industrialized Western world, otherwise known as the North,
and the “westernizing” world, otherwise known as the South. The North-
South divide is untidy, perhaps generalized, but it is used here as a conve-
nient tool of analysis. The third level of analysis considers the phenomenal
loss of human cultures and plant diversity.

In examining these issues within the delimited contexts, Global Biopiracy
argues that the Eurocentric character of the patent system and international
law, the cultural and gender biases of Western epistemology, and the com-
mercial orientation of the patent system are implicated in the appropria-
tion and privatization of plants and TKUP. In other words, the phenomenon
of appropriation of plants and TKUP, otherwise known as biopiracy, thrives
in a cultural milieu in which non-Western forms of knowledge are systemi-
cally marginalized and devalued as “folk knowledge” and are characterized
as being suitable only as objects of anthropological curiosity.

The implications of appropriation of plants and TKUP in an age of rapid
biodiversity loss and homogenization of cultures traverse a gamut of issues,
including the sustainability of biological resources, human rights, and dis-
tributive justice. Hence, the need to re-examine and redefine the role of
patents and international law in the emerging process, bearing in mind the
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imperatives of a fair and equitable regime on plants and TKUP. Given the
interrelatedness of human rights, the commonality of humankind, and the
indivisibility of the global environment, these processes are of universal
import and ought to be addressed holistically. This book therefore locates
the problems of biopiracy as a process of engagement with the question of
reconstructing international law, attitudes, and the patent concept. More
specifically, the contemporary intellectual property regime, particularly
patents, must have a socially mediated core and an ethic of respect, inclu-
siveness, and diversity of cultures and values.

Preface
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is particularly so with regard to a subject as complex and controversial as
patents on plant life forms and traditional knowledge of the uses of plants.
It is therefore proper for me to express my gratitude to those whose ideas I
have borrowed or critiqued as well as to express my deep appreciation to
the numerous persons who have assisted me in working towards what I
have expressed here.

First, I sincerely thank Professor Teresa Scassa at Dalhousie University.
From the earliest formulations of the topic, through its gestation and matu-
ration, she provided incredible support, making pertinent suggestions and
detailed commentaries. She was splendid, graceful, and resourceful. Her
unflagging support also secured me research funding and international ex-
posure, which have contributed immensely in clarifying my views, expand-
ing my horizon, and challenging some of my arguments. I cannot fail to
thank Professors David VanderZwaag and Hugh Kindred. David is an ency-
clopedia of knowledge and his boundless zeal and enthusiasm for interna-
tional environmental law is better experienced than described. He facilitated
my contacts with a lot of useful individuals and institutions, especially the
United Nations Environment Programme.

Through his and Teresa’s efforts, I was privileged to attend the fifteenth
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World Conservation Union, the International Union for the Conservation
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Conservation Union, IUCN: Dr. Francoise Burhenne-Guilmin, Dr. Alexander
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Global Biopiracy





Various factors have congregated to arouse a huge interest, indeed a contro-
versy, with regard to the legal ownership of plant genetic resources and the
knowledge associated with the uses of plants. This controversy has elicited
calls for the creation of a regime dealing with access to and equitable shar-
ing of the benefits of plant genetic resources. These issues are often conflated
in what has become known as the issue of “indigenous peoples knowl-
edge.” The debate has often implicated a variety of issues, such as the impo-
sition of Eurocentric legal concepts (e.g., the imposition of patents on
non-European cultures and peoples), the impact of globalization, and emerg-
ing norms on legal control of knowledge. In addition, the debate has raised
issues pertaining to the prevailing ideology of “civilization” and “develop-
ment” and its impact on biological and cultural diversity. At the heart of
the debate is the political economy and legal control of plant genetic re-
sources and knowledge of their associated uses. Often ignored in the dis-
course is the fact that the processes by which the dominant cultures and
states appropriate the traditional knowledge of Third World peoples are
masked in technical, and sometimes diplomatic, understatements. Conse-
quently, it is often difficult to discern the issues at stake or the scale of the
disagreements between those involved.

Global Biopiracy explores the contours of that debate and attempts to ex-
plain the legal processes and institutional frameworks by which the patent
systems of powerful states prey on the genetic resources developed by coun-
tries and cultures of the Third World. The main objective is to contribute to
a more transparent and open debate, free from the obfuscation and techni-
cal shenanigans that have hampered an appreciation of the global forces at
play in the appropriation of indigenous peoples knowledge. The debate as
presently undertaken marginalizes and underappreciates the role of women
and farmers in the development of plant genetic diversity. This is not a
coincidence as, since its emergence during the Renaissance, Western sci-
ence has been masculinist and racist.

1
Introduction



2 Introduction

Global Biopiracy is divided into six chapters. Chapter 1 is introductory
and gives a broad overview of the issues covered. Chapter 2 explains basic
concepts in international law, such as indigeneity and biopiracy, and ex-
plores the development of national but interlinked system of patent sys-
tems. Chapter 2 also provides an anatomy of the structure and process of
the relationship between various national patent systems and the patch-
work of international instruments seeking to harmonize national patent
regimes. It also provides a multidimensional analysis of the evolution and
globalization of the patent concept within the context of the North-South
divide. Further, it offers a doctrinal analysis of the sources of international
law on patents and their status and effect at the domestic level. The under-
lying theory is that, although the patent system is intrinsically interna-
tional in an increasingly interactive world, it is, most significantly, aggressively
nationalistic. It serves the instrumentalist goals of states, especially powerful
multinational corporations capable of influencing and using the machinery
of their parent state to influence the domestic patent regimes of other states.
Accordingly, powerful states prodded by biotechnology and pharmaceutical
firms, tend to favour patent laws that suit and serve their perceived na-
tional interests. In this context, the forced globalization of the patent con-
cept owes much more to the influence of industrialized states and the
propagation of their national self-interests than it does to altruistic con-
cerns for the welfare of other states.

Chapter 2 is divided into eight sections. The first section traces the origin
of the patent system from its roots in the Italian peninsula. The salient
point is that the modern patent system is culturally and philosophically
Eurocentric. The second section defines the concept of patents, while the
third section explores various theories in support of the patent system. The
fourth section examines the diffusion of the patent system from Italy to
mainland Europe and the eventual imposition of the system of patents on
non-Europeans during the age of colonialism and empire. Of course, there
a few exceptions, like Japan, which instituted the patent system of its own
volition. However, an overwhelming majority of states outside the Euro-
centric paradigm and worldview received their patent laws and systems via
colonial fiat and imperialist threat.

The fifth section deals with the historical evolution and development of
the patent system within the cultural crucible of Europe. The objective is to
demonstrate the inextricable link between European normative values and
ownership of property vis-à-vis non-European concepts of property owner-
ship. The sixth section briefly explores the influence of industries, espe-
cially the life science industries, on the concept and scope of patentable
subject matter. Although this issue is dealt with in greater detail in Chapter
5, the objective is to demonstrate that the law on patentability has not
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stood still; rather, it has moved in directions dictated by industry and the
national interests of states. The seventh section takes the argument further
by revisiting and interrogating the assumption that patents encourage in-
ventiveness. It is probable that, with or without patent systems, inventions
would occur. The eighth section explores the North-South dimensions of
the patent system. It shows how the tensions between patent systems and
indigenous peoples knowledge have been heightened by the globalization
of the concept of patents. It also examines how the domestic applications
of international norms on patents create a homogenous regime favourable
to the interests of pharmaceutical and agricultural corporations. And it briefly
examines recent attempts by the World Intellectual Property Organization
(WIPO) to raise global consciousness with regard to the inadequacies of
patent systems to protect indigenous peoples knowledge.

Chapter 3 analyzes the evolution, development, and status of the global
regime on plants. The objective is to provide a background for subsequent
analysis of the methods by which international institutions and the patent
system appropriate indigenous peoples knowledge. This chapter has seven
sections. The first section examines and evaluates the nature, value, and
functions of plant life forms. The second section explores the various religio-
philosophical conceptions and how those worldviews have influenced cur-
rent debates on the patentability of indigenous peoples knowledge. Attention
is paid to the philosophical divide between the dominant Judeo-Christian
conception of plant life forms and non-Eurocentric philosophies, which
often consider certain plants and their associated uses to be sacred.

The third section scrutinizes the influence of a gendered and racist con-
ception of science and “civilization,” which forms the subtext to the
marginalization and delegitimation of non-European epistemological frame-
works. In other words, the process of appropriation of indigenous peoples
knowledge is not merely a legal problem; rather, it is a phenomenon that
operates within a social structure of inbuilt primordial prejudices and biases
against non-Western cultures and non-Western epistemological frame-
works. The sum of these processes is the denial of the intellectual contribu-
tions of Third World women farmers and healers.

In consequence, domestic standards of patentability, along with the com-
peting priorities, values, and interests of weaker states, have been squelched.
Within this milieu of competition and conflicts, the interests of powerful
corporations and states, which converge with capitalistic interests, seem to
prevail. However, the nature of this conflict affects the domestic status of
international instruments and their effect on patents. Weaker states deter-
mined to preserve their authority to legislate locally and to protect their
threatened national interests may not enthusiastically embrace suprana-
tional institutions concerned with the promotion of foreign interests. The
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principles of international instruments on patents will ultimately pass
through the filter of domestic jurisdictions of states and their embedded
national priorities, preferences, and values.

The fourth section deals with the phenomenon of plant distribution across
the globe and its overall impact and influence on the politics of control of
plant life forms. Most of the world’s plant genetic diversity occurs in the
Third World. This is not solely a function of the whims of geography: it is
also a consequence of the enormous efforts of local and traditional farmers
and breeders, over the millennia, to conserve and improve plants. However,
the diversity of plant life forms is currently under severe threat from the
processes of globalization and the consequent homogenization of cultures.

The fifth section deals with the issue of the multiple causes of the modern
loss of plant life forms. Certain factors are identified and examined. These
include the culture of consumerism, the inequitable global economic re-
gime, overpopulation, agribusiness/bioprospecting and biotechnology, cli-
mate change, and the homogenization of cultures. These problems present
enormous challenges to the fledgling body of international environmental
law. The sixth section explores how international environmental law has
responded to the challenges of the erosion and loss of plant life forms. To-
wards this end, the seventh section examines the provisions of and contri-
butions to the jurisprudence on plants’ genetic resources stemming from
the Convention on Biological Diversity and the Food and Agricultural Or-
ganization of the United Nations’ (FAO) Treaty on Plant Genetic Resources.

Chapter 4 deals particularly with the genesis and legal structure of the
institutional means for the appropriation and privatization of plants and
indigenous peoples knowledge. It is divided into five sections. The first sec-
tion deals with the concept and mechanism of appropriation and privati-
zation. The major institutionalized process for appropriation of plants
involves the International Agricultural Research Centres (IARCs), which
function as a conduit for funneling plant germplasm from the South to the
North. This mechanism has largely operated under the nebulous and erro-
neous notion that plants from the South constitute part of the common
heritage of mankind.

The second section explores the early beginnings of the appropriation
and privatization of plants and TKUP. The third section tackles the question
of whether the notion of the common heritage of mankind (CHM) is part
of the accepted principles of international law, and, if so, whether it is ap-
plicable to plant genetic diversity and TKUP. The conclusion is that CHM
does not apply to plants and TKUP. The fourth section examines the appro-
priative role and functions of the IARCs, while the fifth section explores the
role of the FAO in the politics of plant life forms as well as how interna-
tional law has responded to the question of the legal status of plant
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germplasm stored in ex situ gene banks. As in the preceding chapters, the
analysis is conducted within the context of the North-South divide.

Chapter 5 deals with the various methods by which the discordant values
and policies of various patent regimes, particularly the United States patent
system, have been adjusted and retooled to suit the interests of seed compa-
nies, pharmaceutical industries, and biotechnology industries. It is divided
into two main parts. Given the differences between the law of patents on
plants and TKUP, the first part deals specifically with plants and the devel-
opment of the legal regime on patents on plants, particularly as it affects
the appropriation and privatization of plants through the patent law mecha-
nism. The second part is concerned with the appropriation and privatization
of TKUP through the patent process.

The entire chapter is split into eight sections, all of which pay attention
to the vagueness of and inconsistencies in the law on the criteria for patent-
ability. All sections examine the various ways in which domestic legislative
and judicial activities, especially in the United States and Western Europe,
have been designed to facilitate the appropriation of plants and TKUP. Simi-
larly, they examine the loopholes (as well as other juridical curiosities) that
exist in the absence of a global standard on novelty and that facilitate the
appropriation and privatization of TKUP.

The first section is introductory, while the second examines the changing
concept of patentability as it relates to plants. The third section examines
the patentability of TKUP. The fourth section examines the nature and quality
of international law’s response to the challenge of appropriation. Here, the
normative thrusts at the soft law level and other emerging hard law com-
mitments are juxtaposed and scrutinized. This section also offers a review
and critique of modern ideas on how to stem the tide of appropriation. It
gives some examples of how the patent system may be adjusted to accom-
modate the interests of marginalized cultures and societies that conserve
plant diversity and TKUP. It pays particular regard to communal patents
and a modified version of Plant Breeders Rights (PBRs).

The questions dealt with in Chapter 6, the concluding chapter, largely
relate to the issue of the actual and probable consequences of an appropria-
tive patent regime on plants and TKUP. These questions include, but are not
limited to, the law of state responsibility as it affects appropriation and
global food security. There are also questions pertaining to biosafety and
the influence of patents on modified plants and the general environment.

The core focus of this book is on the sophisticated legal and institutional
mechanisms that facilitate and legitimize the body of knowledge possessed
by indigenous and traditional peoples concerning the various uses and
properties of plants (as well as the derivatives and/or combinations thereof).
Generally speaking, until recent normative changes, this body of knowledge
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“has not been recognized as being either ‘scientific’ or valuable to the domi-
nant culture and so has been freely appropriated by others.”1 Biopiracy argues
that, in appropriating plants and TKUP, capital interests across the industri-
alized world have largely employed two distinct but mutually reinforcing
methods; namely, institutional and juridical mechanisms and a gendered/
racist construct of non-Western contributions to plant development and use.
More important, the legal and policy factors that facilitate the appropria-
tion of indigenous peoples knowledge operate within a cultural context
that subtly but persistently denigrates the intellectual worth of traditional
and indigenous peoples, especially local women farmers.2 Cultural biases in
the construction of knowledge provide the epistemological framework within
which plant genetic resources developed by indigenous peoples are con-
tinually construed as “free-for-all” commodities – commodities that are just
waiting to be appropriated by those with the cunning and resources to do
so. The first mechanism of biopiracy is, arguably, the establishment of the
International Agricultural Research Centres (IARCs).

The IARCs have essentially functioned as pipes through which plant
germplasm flows from the South to the North. A facilitative instrument of
the first mechanism is the patent system. Since the institution of the IARCs
and the consequent development of commercial seed businesses in the North,
there has been a deliberate relaxation of the traditional conditions for pat-
entability of inventions. This process, which John Frow has described as the
“intense process of commercialization and privatization of knowledge,”3

diminishes the stock of information or resources in the public domain,4

raising the question of what remains of state sovereignty in the age of glo-
balization. With external forces dictating minimum standards as well as the
scope of what may be patented, domestic sovereignty with regard to such
phenomena has been usurped by “global” trade institutions whose goals
may be incompatible with domestic imperatives and values.

The globalization of patent regimes ignores grassroots concerns about
the particularities, perspectives, localisms, and contingencies of societies
at various stages of development or with different conceptions of material
well-being.5 Given that patent laws have international implications, there
is the corollary issue in international law of state responsibility for domes-
tic juridical and cultural institutions that facilitate the appropriation of
indigenous peoples knowledge. As an instrument of Western notions of
capital and property, the patent system reveals an intentional socioeco-
nomic and political instrumentality that is alien to many other cultural
philosophies.6 Thus, within the context of the global system, I argue that
patent laws and institutions are designed largely to protect and serve the
values and interests of propertied states, particularly the so-called North.
The pertinent question, however, is whether this regime is compatible
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with the increasing need for sustainable use of plant life forms, particu-
larly in an age of globalization.7

From a strictly philosophical/analytical point of view, especially that pro-
ceeding from the Judeo-Christian conception of plants as the property of
humankind, ownership of patents on plants, like other forms of property, is
about relations between legal persons inter se as well as about property rela-
tions between plants and human beings.8 It is doubtful whether patent rights
over indigenous peoples knowledge9 is reconcilable with alternative narra-
tives of the ecosystem and ownership of property.10

The unease with conceptions of plants as mere economic units impels
the need for a normative, distributive, and efficient assessment of the rami-
fications of appropriation of indigenous peoples knowledge. In this vein,
Global Biopiracy serves a prescriptive purpose. Further, I argue that excessive
and aggressive patent rights adversely affect the liberty of the public and
increase to dangerous levels the power already possessed by those who priva-
tize and appropriate knowledge. Unless this is checked, the overall conse-
quence of this trend is that, with regard to “highly scientific/technological
societies guided by cunning, very little is likely to remain free from appro-
priation.”11 Unless a normative and critical approach is taken to address the
issue of appropriation of indigenous peoples knowledge, it is probable that,
in addition to plants and knowledge, “all kinds of abstract information in
the public domain will fall into private ownership.”12

Patents, as units of the expression of property rights, must serve some
moral value, but they cannot be the basis of moral value itself.13 It is not
enough to say that legal regimes, as legal instruments, exist to serve some
ends; it would be better to engage in a vigilant and critical scrutiny of law as
a means to an end. As such, international law on patents on indigenous
peoples knowledge needs to be reoriented.14 Legal concepts and institutions
that merely constitute an avenue for the maximization of individual wealth
at the expense of the overall integrity of the earth15 and its supporting but
marginalized human cultures and societies deserve critical reconsideration16

and a radical shift in values.17 As Chistine Frader-Frechette has urged, “we
must shift from the individual to the community, from property to com-
mon heritage, from uniformity to diversity and poly-culture, from a short-
term, quick returns view to a long-term sustainable approach, from
exploitation to conservation of nature, from large scale projects to those of
human scale.”18

Global Biopiracy examines the structure and processes by which powerful
states, prodded by multinational corporations, have used the norms and
processes of the world’s dominant patent systems to appropriate and priva-
tize TKUP and various medicinal insights and practices of indigenous and
traditional peoples. Beyond the misuse of the patent system,19 I also look at
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the causes and effects of the asymmetrical flow of plant germplasm and
TKUP from the industrializing states to the industrialized states. I argue that
biopiracy is not a matter of aberration or the occasional malfunction of the
world’s dominant patent systems. To the contrary, the appropriation of TKUP
is a predictable and intentional theft of indigenous and traditional knowl-
edge and resources. It is a phenomenon that also implicates plant genetic
diversity, global food insecurity, and the various individual and collective
human rights of indigenous peoples.20 Ultimately, at the heart of the debate
is what policy direction the patent system should take in order to benefit
the global community.21

Biopiracy raises serious issues pertaining to the conservation of biological
diversity and genetic resources in agriculture, the integrity of plant life forms,
a just international economic order, and development. Since the emergence
of the biotechnology industry, “biopiracy” has become a lighting rod for
activists in the biodiversity and anti-commons debate. Interestingly, a pre-
ponderance of commentators on this and ancillary issues are anthropolo-
gists, geographers, political scientists, ecologists, agricultural economists,
and environmental activists.22 This trend has greatly enriched the quality
and diversity of discourse and has also captured the imagination of many.

However, there is also a tendency for commentators not well versed in
the intricacies of international law and the technicalities of domestic patent
laws to gloss over or misstate relevant principles of intellectual property
law. A prime example of this tendency, as noted above, is the pervading
notion that CHM applies to plants within the jurisdiction of states. Simi-
larly, there is a tendency among many commentators to treat the principles
or doctrines of patent law as revealed truth – something inflexible and un-
alterable. Consequently, in this book I attempt to bring a predominantly
legal perspective to a complex issue.23

Ultimately, Global Biopiracy seeks to reconstruct a framework for under-
standing how the doctrines, principles, and cultural dimensions of patent
law facilitate and legitimize the theft and appropriation of indigenous peoples
biocultural knowledge.24 The relationship between patent law and indig-
enous peoples knowledge is inherently predatory and harmful to the inter-
ests, worldviews, and self-determination of the Third World.25




