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The Asia Pacific Legal Culture and Globalization series explores intersecting 
themes that revolve around the impact of globalization in countries on the 
Asia Pacific Rim and examines the significance of legal culture as a mediator  
of that impact. The emphasis is on a broad understanding of legal culture that 
extends beyond traditional legal institutions and actors to normative frame-
works and the legal consciousness of ordinary people. Books in the series 
reflect international scholarship from a wide variety of disciplines, including 
law, political science, economics, sociology, and history.
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Preface

This volume offers a range of essays exploring the interplay between inter-
national trade standards and local practices. The volume is organized to 
highlight normative and organizational dimensions of the relationship be-
tween global regulatory standards and local performance. We begin with a 
selection of essays on concepts and methods (Part 1). Pitman Potter’s intro-
ductory essay on selective adaptation and institutional capacity suggests 
that these particular paradigms offer useful approaches for understanding 
normative and organizational aspects of local implementation of inter-
national trade standards. The research presented here and the underlying 
project from which it is derived give significant attention to these normative 
and organizational perspectives in examining the conditions that affect local 
implementation of international trade standards. Ljiljana Biukovic’s exam-
ination of global competition governance illustrates the effects of normative 
conflict in the implementation of international standards, while Emma E. 
Buchtel’s methodological essay examines the role of normative discourse in 
cross-cultural conflict resolution. These essays are aimed at sharpening ap-
preciation for the theoretical implications of local knowledge as an essential 
dimension of the processes of assimilation and transplantation that are so 
often assumed to accompany processes of globalization. As each of these 
authors suggests, expectations about globalization and convergence of 
regulatory norms are likely to go unfulfilled unless the resiliency of local 
legal and political culture is factored into the analysis of treaty compliance.
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x Preface

 Informed by these conceptual and methodological perspectives, Part 2 of 
this volume then presents a range of case study examples of normative and 
institutional dynamics in the local implementation of international regula-
tory standards. International trade standards are explored more specifically 
in successive chapters addressing the role of local conditions in international 
contracting (Yoshitaka Wada), labour mobility within the North American 
Free Trade Agreement (NAFTA) (Kathrine Richardson), new developments 
in intellectual property law in China (Liao Zhigang), competition policy 
(Richard Schwindt and Devin McDaniels), and local implementation of 
World Trade Organization (WTO) transparency standards (Pitman Potter). 
Each of these essays addresses a salient issue in the international trade re-
gime and examines the dynamics of local application. In these case studies, 
we discover the complexity of processes and outcomes by which internation-
al trade standards are localized. Normative and organizational dimensions 
addressed in these essays reveal that local compliance with international 
trade standards is not simply a matter of political will, but neither can it be 
attributed to singular factors of normative affinity or organizational per-
formance. Rather, elements of selective adaptation and institutional capacity 
can be seen to operate in tandem to influence the reception and implemen-
tation of international rule regimes.
 In light of the importance of dispute resolution both as a litmus test for 
the universality of rule regimes and underlying norms and as a context with-
in which rules and norms are contested, Part 3 addresses local adaptation of 
international standards in relation to dispute resolution. The essays cover 
topics ranging from corporate dispute resolution in Japan (Maomi Iwase), 
international dispute resolution practice in China (Wang Shuliang), educa-
tion on alternative dispute resolution (ADR) in Japan (Mayumi Saegusa and 
Julian Dierkes), and a comparative review of the performance of China and 
Canada under the WTO’s TRIPS Agreement (Wenwei Guan). Each essay 
focuses on the resiliency of local norms and practices, which are an essential 
component of the dynamics of selective adaptation and institutional cap-
acity. In the context of selective adaptation, it is precisely such resiliency, 
and the durability of community norms that it represents, that drives local 
interpretive communities to rely on local norms in the interpretation and 
implementation of international standards. And in the context of institu-
tional capacity, it is precisely the influence of local conditions on organiza-
tional performance that affects local efforts to implement international 
trade standards in the absence of normative conflicts.
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xi

 We hope that this collection of essays offers a range of useful case studies 
on the normative and organizational dimensions of local implementation of 
international trade standards. This research was made possible through the 
Major Collaborative Research Initiatives (MCRI) program of the Social Sci-
ences and Humanities Research Council (SSHRC) of Canada, for which the 
editors are deeply grateful. We are indebted to each of the contributors to 
this volume for their commitment of time, energy, and ideas to this project. 
We would also like to thank the Institute of Asian Research and the Faculty 
of Law at the University of British Columbia for steadfast support and en-
couragement in connection with this project. Many student research as-
sistants (including those whose essays in this volume formed part of their 
doctoral research) contributed to this project, including Harry Chao Wang, 
Matthew Levine, Stephen Rukavina, Ajinkya Tulpule, Karen Slaughter, 
Frank Huang, Anna Turinov, Nao Kashiwagi, Hayane Dahmen, and Wendy 
Zhu. We would like especially to thank Megan Coyle, Assistant at the UBC 
Law Faculty’s Centre for Asian Legal Studies, and Rozalia Mate, Project 
Manager at the Institute of Asian Research, for their ongoing administrative 
assistance in support of this volume. Thanks also to Dr. Richard Schwindt 
for assistance in designing the formulae discussed in the Introduction to 
this volume.
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CONCEPTS AND METHODS
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Introduction
Selective Adaptation, Institutional Capacity,  
and the Reception of International Law under  
Conditions of Globalization
P I T M A N  B .  P O T T E R

Legal behaviour is strongly influenced by norms of legal and political cul-
ture1 and by the institutional context within which these norms are oper-
ationalized.2 Cultural norms are reflected in rules, including formal laws 
and regulations and informal procedures and practices. The distinction be-
tween rules and the cultural norms they represent becomes especially im-
portant when rules particular to one cultural group are used by another 
without a corresponding assimilation of underlying norms. Local imple-
mentation of non-local rules is also affected by the institutional context. 
Under current conditions of globalization, normative tensions are present 
as liberal rules of governance generally associated with Europe and North 
America are disseminated to other areas characterized by local norms that 
are often in conflict with norms of liberalism. International trade regulation 
is of special importance, where concerns over compliance with internation-
al standards often reflect misplaced expectations about the enforceability of 
rules without agreement on underlying norms. In the context of globaliza-
tion, economic and political power has allowed trade standards associated 
with liberal democratic capitalism to be imposed on societies outside the 
European tradition, but has had less effect in displacing local cultural norms. 
Better understanding of local implementation of international trade stan-
dards requires a deeper appreciation of the normative and structural con-
texts for legal performance. This introductory essay presents an approach to 
understanding trade compliance in light of normative factors of selective 
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4 Pitman B. Potter 

adaptation and the structural dynamics of institutional capacity, drawing on 
conceptual and methodological perspectives developed through the course 
of the Asia Pacific Dispute Resolution (APDR) project of the Institute of 
Asian Research at the University of British Columbia.

Globalization and the Unification of Trade Standards
Treaty compliance is an important example of the reception of international 
law. Treaty compliance involves dynamics of interpretation and implemen-
tation of international legal standards. In cases where treaties involve rules 
grounded in non-local norms, interpretation involves a dynamic of selective 
adaptation by which non-local rules are interpreted according to local norms 
of legal and political culture. As well, to the extent that reception includes 
performance, dynamics of structural relationships are also important and 
are revealed through the paradigm of institutional capacity.
 Current conditions of globalization have supported the steady entrench-
ment of principles of trade liberalization associated with the General 
Agreement on Tariffs and Trade (GATT) and the World Trade Organization 
(WTO). Of particular importance is the influence of principles of market 
liberalization, privatization, and fiscal austerity associated with the so-called 
Washington Consensus. Seen initially as a remedy for economic problems 
in Latin America,3 the principles of the Washington Consensus have been 
expanded to Asia as well, as an antidote to “crony capitalism” and other per-
ceived ills in the economies of the developing world.4 Although associated 
most immediately with neoclassical economics, the principles of the Wash-
ington Consensus drew more fundamentally on norms of liberalism that 
call for the diminished presence of government in market regulation. Al-
though this perspective is undergoing active reconsideration,5 the ideo-
logical dimensions of globalization contribute to its capacity to bring about 
historically unprecedented cultural and institutional change.6

 Power imbalances between developed and developing economies in par-
ticular have strengthened the dissemination and imposition of norms of 
governance and regulation associated with liberal industrial states in the 
West, particularly the United States. China’s accession to the WTO, the 
Asia-Pacific Economic Cooperation (APEC) trade liberalization process, 
the annual process of G8 summitry, and annual reporting on human rights 
conditions in developing economies by the United States all suggest the in-
tention and capacity of liberal industrial states to disseminate their pre-
ferred norms of governance around the world. International regulatory 
systems associated with the GATT and the WTO also serve as vehicles for 
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5Introduction

global economic integration.7 Based on regulatory norms of transparency 
and the rule of law that are considered requirements for economic growth,8 
principles of government restraint are entrenched in regulatory regimes for 
international trade and investment associated with the WTO.9 
 Ideological features of globalization and their expression through insti-
tutional regimes of governance have particular consequences. Although 
liberal norms of global business regulation may well be aimed generally at 
broad goals of economic growth and development, they also support the 
economic and political interests of the post-industrial states. For just as 
states deploy and manipulate international economic organizations to suit 
their own policy imperatives,10 so also do both states and private actors 
strive to build political and popular support for particular institutional and 
normative regimes through the deployment and manipulation of ideas. 
Antonio Gramsci’s ideas about “cultural hegemony” raise important ques-
tions about the interests being served by the rhetoric of globalization.11 
Thus, trade liberalization, market reform, and market access agreements 
entrench regulatory principles that are presented as universal but that also 
support particular political and commercial interests.12

 In a very important sense, globalization embodies an expansion of geo-
graphical imagination,13 reflecting a process by which the socioeconomic 
and political preferences that inform certain law and governance rules in a 
particular region are exported and imposed across the globe.14 This is made 
possible by the political, economic, and ideological dominance of the post-
industrial capitalist states. Political dominance is achieved through inter-
national organizations such as the WTO, where disparities of bargaining 
capital entrench the interests of post-industrial capitalism.15 Economic 
dominance is supported by nearly overwhelming bargaining power, based 
on territorial control over consumer markets in Europe and North America 
preserved through tariff measures and anti-dumping provisions.16 Ideo-
logical dominance is achieved through education and training systems 
based largely at European and North American universities that dissemin-
ate norms and values of liberalism. Legal training programs supported by 
the United Nations Development Programme, the Canadian International 
Development Agency, the European Union, and the Ford Foundation, for 
example, suggest continued linkages between the education of elites from 
developing economies and the dissemination of liberal values.17

 The development of international commercial law augments these in-
itiatives, such that the cross-border transit of goods is now governed large-
ly by the WTO’s multilateral trade liberalization rules. Contemporary 
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international commercial law imposes the particular historical experiences 
and material preferences of a few powerful trading economies upon the 
global community, often to the disadvantage of developing economies.18 As 
a result, market liberalization principles imposed on the global political 
economy remain partial and distorted in favour of the governance princi-
ples of the post-industrial states, with little attention paid to local perspec-
tives and conditions in developing economies.19 Halting and incomplete 
efforts to provide support for developing economies through, for example, 
the Generalized System of Preferences, have largely given way to the resili-
ent power of “voluntary export restraints” and anti-dumping regimes en-
forced by fully industrialized economies to inhibit market access.20

 Challenges for institutional response in the area of global financial flows 
are also evident, such that territorial and jurisdictional limitations present 
historically unprecedented challenges to the regulation of transnational cap-
ital. The historical relationship between private banking and state expendi-
tures, expressed, for example, in the expansion of the Rothschild financial 
empire through support for the French king’s apparently insatiable appetite 
for military adventure, was restricted largely to national territory – not least 
because this imposed a limit on the lender’s access to security.21 Today, by 
contrast, international lending and investment are facilitated by organiza-
tions, processes, and norms tailored to the needs of global capital.22 Banking 
and investment firms have the financial and technological capacity to estab-
lish themselves around the world and to direct capital flows without regard 
to national boundaries, supported by WTO-affiliated agreements on trade-
related investment and trade in services that limit the capacity of states to 
restrict such activities.23 Supporting the organizational and procedural dy-
namics of financial globalization is a framework of liberal norms and values 
extolling principles of market autonomy and the supremacy of private prop-
erty. Bilateral and multilateral investment agreements that entrench princi-
ples of national treatment are aimed primarily at securing market access for 
a relatively narrow band of firms with global capabilities and interests.24

 Institutional responses to the transnational flow of information also re-
flect the impact of material and ideological features of globalization, and 
suggest significant departures from the past. International intellectual prop-
erty (IP) regimes purport to protect private ownership of proprietary tech-
nologies for transmission of information, as well as the information itself, by 
imposing on member economies obligations to conform their national IP 
legislation to international standards.25 Some argue that this privileges a 
narrow band of knowledge economies and information providers and works 
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to stifle innovation and growth in developing economies.26 Moreover, al-
though international regimes support unified standards of protection of 
private interests in knowledge, no parallel system exists to protect public 
interests, and so the regulation of electronic commerce (both means and 
content) remains largely dispersed among conflicting national systems.27 As 
a result, purveyors of information internationally can be assured that their 
private interests in the content of expression and the means of transmission 
are well defended, while remaining relatively free of global regulatory over-
sight that might protect public interests in both content and means of ex-
pression. Thus, institutional responses to globalization of information 
permit largely unrestricted flows of entertainment and media products, 
with little accountability for content and responsible access.28

 Institutional responses to these newly emergent material and ideological 
dimensions of globalization reflect the extent to which state sovereignty is 
challenged.29 By locating the subjects of exchange and the exchanges them-
selves outside particular jurisdictional boundaries, material features of 
globalization challenge the state’s capacity to regulate these activities. For 
despite calls for multinational regulation, state governance remains subject 
to the limitations of jurisdictional boundaries – whether in the realm of 
exchanges of goods and services (e.g., customs and tariff administration), 
transactions in capital (e.g., financial disclosure and taxation rules), exchan-
ges of information (e.g., media and Internet regulations), or travel by people 
(e.g., immigration regimes). To the extent that this challenges closely held 
beliefs about territorial integrity, the state’s capacity and willingness to en-
force its sovereign powers over global enterprises is further undermined. 
The state also faces direct opposition to its efforts to regulate the conduct of 
global business, where the mobility of capital operates as a disincentive to 
public interest regulation. Although there is debate over the possible cor-
relations between lax regulation and international investment flows, the 
discourses of the “race to the bottom” and the concomitant call for renewed 
state activism30 reflect concerns with diminishing state sovereignty in the 
face of material dimensions of globalization.
 Some suggest that these historical changes, and the apparent imbal-
ances in purpose and effect associated with them, have generally deleteri-
ous effects on developing economies, whose comparative advantages and 
negotiating powers are weak.31 Certainly, governments for whom foreign 
investment is either a key element in local development or a key contributor 
to the co-optation of elite priorities face increasing challenges to the protec-
tion of public goods within their jurisdictions.32 And yet, it is public goods, 
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such as education and health care, that are essential to developing the hu-
man capital that enables developing economies to benefit from the global 
economy.33 The emergence of local industries aimed at supplying goods to 
local consumers is hampered by investment liberalization policies that dis-
courage, if not ban outright, policy efforts aimed at nurturing local indus-
tries, and by trade liberalization policies that require local market openings 
while permitting protectionist anti-dumping barriers in potentially lucra-
tive markets elsewhere.34 International mobility of capital inhibits local ef-
forts aimed at protection of labour and environmental conditions, which are 
seen to justify capital flight.35 The state’s capacity to prevent the domination 
of foreign media and culture is undermined by the prospect of trade sanc-
tions aimed at securing market access for information and entertainment 
industries,36 while efforts to stimulate local technologies are constrained by 
international intellectual property regimes.37 And finally, efforts to promote 
internationalization of local labour forces, with ancillary benefits of foreign 
exchange remittances, opportunities for technical training and education, 
and the potential for expanding commercial and social networks, face in-
creasingly contested immigration policies.38

 Although the exegesis of and justifications for globalization reveal ele-
ments of material and ideological dynamics, the effects of globalization on 
local socioeconomic and political conditions remain obscure.39 Certainly 
the expansion of market reach, growing diversity in goods and services, de-
veloping information infrastructure, expanded transboundary transporta-
tion, and accelerating privatization and deregulation programs can all be 
expected to affect local societies around the globe.40 Although material ef-
fects may seem obvious at first, a closer look suggests significant local varia-
tion as well as significant regional contributions to the flows of goods, capital, 
information, and people. Thus, the penetration of foreign-branded goods has 
given rise to important elements of consumer differentiation locally as well as 
local imitation and variation in design, function, features, and appearance.41 
Increased availability of international capital locally, despite encouraging in-
stitutions and processes for management and oversight that mirror those of 
capital-exporting economies, have also permitted local approaches com-
mensurate with local conditions.42 Transnational information flows, wheth-
er through technology transfer, media publication, or entertainment, reveal 
a constant dynamic of local adaptation as well as regional competition.43 
 The ideological effects of globalization on local cultures are even less 
clear. There is no shortage of liberal commentators who conclude that 
changes in ideological perspective are the basis for changes in material 
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conditions – in particular that adoption of liberal approaches to minimal 
governance and free market triumphalism are the basis for material pros-
perity.44 Yet, the empirical evidence remains conflicted. Certainly, globaliza-
tion has permitted broader exchanges of ideas about product competition 
and consumer selection, the character and purpose of financial and monet-
ary practices, the content and uses of information, and the identity and 
worth of human beings. Causal linkages between the spread of liberalism 
associated with globalization and changes in local norms and values cannot 
be assumed, however, and we certainly cannot be confident that ideological 
perspectives associated with liberalism are, or can become, dominant in the 
local context.45

 Expectations that material features of globalization will drive changes in 
local value systems reflect questionable assumptions about the superiority 
of liberalism and the contingency and weakness of alternative cultural ar-
rangements. Assumptions about the inherent superiority of liberalism are 
tied to natural law norms on the supremacy of the individual and resulting 
limits on the authority of state and community.46 Much of this is expressed 
in discourses about “civil society,” whose beneficial conditions are seen to be 
the result of the withdrawal of the state.47 Assumptions about the contin-
gency and indeterminacy of local culture are evident in liberal responses to 
policy efforts to protect local culture through, for example, restrictions on 
foreign ownership of publishing media.48 Assumptions about the power to 
change culture through material change are driven by enlightenment theor-
ies that inspired colonialism (and, incidentally, drove Marxist and Maoist 
ideas about social transformation).49

 An alternative approach would be to examine local conditions on their 
own terms and frame expectations accordingly. Roberto Unger has proposed 
that the influence of ideas on local communities depends on a dynamic of 
“reception,” which is grounded in the capacity of ideas to resonate with 
existing values.50 This suggests that the influences of globalization locally 
will depend significantly on the possibilities for complementarity with local 
norms. This in turn would seem to require a more fundamental understand-
ing of local conditions or, to use Geertz’s famous phrase, a mastery of “local 
knowledge.”51

 Thus, understanding globalization raises questions about conceptualiza-
tion, observation, and expectation. Conceptualizing globalization must take 
into account historical perspectives in order to account more fully for the 
particularities of current experience. Observing globalization requires 
examination of material and ideological dimensions and appreciation of the 
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institutional implications. Expectations about globalization should embrace 
a cautious skepticism about potential effects on local communities and 
should be accompanied by a patient sensitivity to the myriad of possible 
outcomes. One solution to the dilemma lies in research on local cultures and 
their responses to conditions of globalization. This is the approach taken in 
this volume, with specific attention to questions of treaty compliance.

Local Reception: The Influence of Selective Adaptation and Institutional Capacity
In contrast to expectations about convergence that suggest development to-
wards a globally unified system of institutional practices,52 local implemen-
tation may be seen as a product of normative and structural factors. 
Normative dynamics of selective adaptation explain variations in compli-
ance with non-local standards by reference to different levels of normative 
consensus. Structural dynamics of institutional capacity depict the ways in 
which relational factors of institutional purpose, location, orientation, and 
cohesion affect local implementation of non-local rule regimes.

Selective Adaptation
Selective adaptation describes a range of localized responses to external 
regulatory standards. In the absence of absolute normative consensus, se-
lective adaptation suggests a spectrum of possibilities for implementation 
of non-local standards, based on varying degrees of conformity among lo-
cal and non-local norms. Our research suggests that selective adaptation 
informs the processes by which implementation of non-local rule regimes 
is mediated by the influence of local norms.53 Selective adaptation is made 
possible by the role of “interpretive communities” in the reception of inter-
national rule regimes.54 Thus, government officials, socioeconomic and pro-
fessional elites, and other privileged groups all exercise the authority of 
political position, specialized knowledge, and/or socioeconomic status to 
interpret non-local standards for application locally. In the course of this 
process, these interpretive communities express their own normative 
preferences, and in so doing selectively adapt non-local standards to local 
conditions. This process of interpretation reflects dynamics of perception, 
complementarity, and legitimacy.55 We may conceive of selective adaptation 
by reference to the following formula:

SA =
 Rule Regime

  (N = Nf var N1) × [(P = Pf var P1) + (C = Of var O1) + Jn)].
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 Thus, selective adaptation (SA) may be seen as a function of a particular 
rule regime in light of the relationship between local and non-local norms 
attached to particular rule regimes, as affected by factors of local perception 
(P) on interpretation of both the rule and the underlying norm; the extent of 
complementarity (C) between the adapted rule and underlying norms (O), 
and existing rules and norms in the local economy; and the broader question 
of legitimation ( J). The rule/norm relationship (N) thus involves a rule re-
gime disseminated through processes of globalization, as qualified by the 
possibility of normative difference between the global and the local, which in 
turn is affected by factors of perception, complementarity, and legitimacy.
 Perception influences understanding about foreign rule regimes and lo-
cal norms and practices, and the relationships among them.56 Perceptions 
about purpose, content, and effect of foreign and local institutional ar-
rangements affect the processes and results of selective adaptation. For ex-
ample, even where local institutional arrangements for political, social, and 
economic relations appear to have followed international models and or-
ganizational forms, local interpretation of international perspectives on 
federalism and local governance, multiculturalism and local society, and 
development and local economic relations are likely to hinge on the content 
and accuracy of perceptions about non-local institutional rules and practi-
ces, and about the norms that inform local systems. The interpretation and 
application of non-local rules in light of local norms thus depends on per-
ceptions about both. This means, for example, that perception of what is 
required by WTO regimes for transparency and rule of law may well vary 
across (and within) different societies, ranging from simple commitments 
to publish formal laws and regulations57 to more expansive notions about 
participation in rule making and the need for appeals processes to restrain 
state regulatory oversight. 
 Drawn from principles of nuclear physics, complementarity describes a 
circumstance by which apparently contradictory phenomena can be com-
bined in ways that preserve essential characteristics of each component and 
yet allow for them to operate together in a mutually reinforcing and effective 
manner.58 Complementarity may influence the extent to which norms and 
practices of local cultural communities can engage in mutually effective 
ways with institutional rules and processes associated with outside systems. 
Complementarity may inform the relationship between local accommoda-
tion and resistance to international standards in light of local conditions and 
needs. Thus, the extent to which WTO processes for trade dispute resolu-
tion have tended to privilege consensual or compulsory mechanisms59 may 
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be seen as either more or less complementary to local dispute resolution 
systems that reveal greater or lesser preferences for binding decision mak-
ing. Local interpretation of international perspectives on federalism and lo-
cal governance, multiculturalism and local society, and development and 
local economic relations may depend on complementarity between inter-
national and local forms and processes.60 Factors of complementarity also 
arise around questions of compliance with international standards, in-
forming the relationship between local accommodation and resistance to 
international standards in light of local conditions and needs. 
 Legitimacy concerns the extent to which members of local communities 
support the purposes and consequences of selective adaptation.61 Thus, lo-
cal interpretation of international perspectives on federalism and local gov-
ernance, multiculturalism and local society, and development and local 
economic relations will depend on the legitimacy accorded to the processes 
and outcomes of the perspectives themselves and the legitimacy of local ap-
proaches to interpretation and application. Although the forms and require-
ments of legitimacy may vary, it remains essential to the effectiveness of 
selectively adapted governance practices. Legitimacy may derive from any 
variety of factors, including patterns of sociocultural relations, ideology, or 
local socioeconomic or political interest. Legitimacy may play a significant 
role in local implementation of trade disciplines on national treatment or 
intellectual property, where external pressures for market access or protec-
tion of ideas may be seen locally as intrusions on sovereignty and local au-
tonomy. Thus, perception, complementarity, and legitimacy all affect the 
potential for integrating trade standards at the local level.

Institutional Capacity
Institutional capacity refers to the ability of institutions to perform their as-
signed tasks. Institutional capacity has been examined from relational per-
spectives that focus on issues of responsibility between organizations and 
their constituencies, efficiency in performance and the use of resources, and 
accountability to varying sources of authority.62 Functional perspectives 
have also been applied to the question of institutional capacity, in such areas 
as access to information, effectiveness and methods of communication, or-
ganizational symmetry, and ability to enforce rules and directives.63 No mat-
ter how useful these approaches may be in the abstract, however, actual 
institutional performance remains contingent on domestic political and 
socioeconomic conditions.64 Local conditions of rapid socioeconomic and 
political transformation in Asia pose particular challenges for institutional 
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capacity, inviting attention to structural relationship questions of institu-
tional purpose, location, orientation, and cohesion.
 Examined by reference to factor analysis, institutional capacity can be 
expressed through the following formula:

IC =
 Institutional Goal

    U = 1 (S = Sn) (A = Ar var As)   D = 1 .
   (1 – u)   	 (1 – d )

Thus, institutional capacity (IC) may be seen as a function of a particular 
institutional goal being affected by factors of institutional purpose (U ) con-
cerning the institutional goal; the effects of location (S) on understanding of 
the institutional goal; the effects of institutional orientation (A) as to how 
the goal is to be pursued; and the extent of institutional cohesion (D) in or-
ganizational structure and behaviour. 
 Institutional purpose may be seen as a factor of uniformity and diversity, 
and reveals the ways in which the goals of institutions vary with local 
material and ideological contexts, the availability and nature of financial, 
human, and other resources, and the various limitations that attend institu-
tional performance. Institutional purpose plays a significant role in deter-
mining the capacity of institutions to respond to socioeconomic change. 
Institutional purpose concerns the goals of institutional behaviour, and the 
way these reflect consensus and conflict among communities in which insti-
tutions operate. Thus, the capacity of local governance institutions to inte-
grate international standards on trade regulation depends on the degree of 
clarity and consensus regarding policy objectives. For example, in the intel-
lectual property area, differences among policy actors regarding the pur-
pose of intellectual property rights (IPR) measures (for example, encouraging 
local innovation versus simply complying with externally imposed rules) 
have a significant effect on institutional behaviour.65

 Institutional location is a product of varying degrees of distance from 
centres of governmental power and conformity, and reflects in particular 
the question of balancing central authority with decentralization of social 
and economic development initiatives.66 Economies in Asia have long trad-
itions of tension between local and central authorities. Although scholarly 
discourses have come increasingly to accept the application of federalist 
principles to local circumstances in many Asian economies, this discussion 
has often been marginalized in established policy discourse. In the process 
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of bargaining that accompanies the allocation of resources and the distribu-
tion of costs and benefits of policy initiatives, rigid adherence to contested 
ideals of unitary authority limits the ability of regulatory arrangements at 
both local and national levels to provide even limited autonomy in support 
of predictability and stability in socioeconomic and political relations. Insti-
tutional location affects trade regulation; for example, questions about agri-
cultural subsidies may differ significantly when implemented in globalized 
urban areas as opposed to rural areas. 
 Institutional orientation may be seen as a factor of the difference between 
the orientation of regulatory institutions and the behavioural orientation of 
the societies in which the institutions operate. Orientation refers to the pri-
orities and habitual practices that inform institutional performance. For 
governance institutions in Asia, orientation involves particularly the tension 
between formal and informal modes of operation. This is especially sensitive 
under conditions where local social norms may privilege informal mechan-
isms for decision making, dispute resolution, and resource allocation. The 
resiliency of informal relational networks has called attention to the poten-
tial re-emergence of civil society dynamics in many economies across Asia, 
but the potential role of informal institutions is challenged by the continued 
insistence on the part of modernizing governments on maintaining formal 
organizational systems to defend ideological orthodoxy and enforce polit-
ical loyalty. The tension between statist ethics of formal institutionalism and 
the pervasive local informal arrangements that it strives to control tends to 
divert resources from institutional performance and undermines institu-
tional capacity. This is particularly important where the informal orientation 
of local social and economic practices differs significantly from the formal-
ism associated with the regulatory culture of the central government.67 Con-
tested approaches to recognition and enforcement of international trade 
standards are important examples of institutional orientation.68

 Institutional cohesion involves the willingness of individuals within insti-
tutions to comply with edicts from organizational and extra-organizational 
leaders, and to enforce institutional goals. Institutional cohesion may be 
seen as a product of the relationship between an ideal of cohesive perform-
ance and empirical indicators of behaviour by officials within organiza-
tions that departs from the organizational norm. Compliance concerns the 
recognition and enforcement of norms.69 Conflicts arise when the norms 
of particular organizations differ from those of the individuals within 
these organizations – such as where norms of public policy that drive or-
ganizational priorities require subordination of the parochial interests of 
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individual officials within the organization. The dilemma of corruption is 
but one example of the challenge to discipline and subordinate the individ-
ual norms of officials to the organizational norms of institutions. Ongoing 
efforts at bureaucratic reform face difficulties in subordinating the individ-
ual interests of officials to organizational norms. In the context of imple-
mentation of international trade standards at the local level, institutional 
cohesion often reflects issues of human resource management and admin-
istrative discipline.
 Thus, selective adaptation addresses the relationship between rule re-
gimes and underlying norms, whereas institutional capacity addresses the 
functioning of regulatory institutions and hence raises the issue of struc-
tural relationships that may affect performance even without tension be-
tween imported rule regimes and underlying norms. Institutional capacity 
helps build understanding of local and structural relationships among regu-
latory institutions, as an indicator of performance of non-local rule regimes. 
Institutional capacity helps build understanding of local compliance with 
international standards, even where acceptance of international standards 
and assimilation of underlying norms is relatively coterminous. It helps 
build understanding that compliance with international standards is more 
than simply a matter of political will, but rather a matter of structural rela-
tionships among regulatory institutions. In the cross-cultural context of 
globalization, institutional capacity helps meet the need for cross-cultural 
understanding of relationships between institutional constraints and rule 
compliance. 

Conclusion
Local interpretation and implementation of international trade standards is 
an issue of significant importance and discord. Conflicting perspectives 
about the reasons for compliance with international trade rules, ranging 
from a focus on political will to questions about resistance to neocolonial 
domination, often tend to obscure understanding. The alternatives pre-
sented by normative and institutional analyses are compelling, not only be-
cause of their potential to build understanding but also because of their 
potential to manage and reduce the incidence of disputes. The paradigms of 
selective adaptation and institutional capacity explain much about the nor-
mative and institutional dimensions of local compliance with international 
trade standards. The particularities of local norms and local institutional 
conditions may tend to support conditions of “legitimate non-uniform com-
pliance,” which are distinct from “willful noncompliance.” Such an approach 
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may augment the academic and policy research discourse associated with 
cultural essentialism, institutional determinism, and behavioural law and 
economics that is currently used to explain international treaty compliance 
in a cross-cultural context. The paradigms of selective adaptation and insti-
tutional capacity offer exciting prospects for understanding the critical issue 
of local compliance with international trade standards. It is hoped that fu-
ture research results will further scholarly discovery, support informed 
policy making, and strengthen international understanding about trade 
compliance, and thereby reduce and prevent disputes and facilitate more 
effective international cooperation.
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Global Competition Governance
A Step towards Constitutionalization of the WTO
L J I L J A N A  B I U K O V I C

Since the establishment of the World Trade Organization (WTO), there 
has been considerable discussion among scholars as to whether the trade 
regime can, or inevitably will, become a new framework for universalizing 
substantive international law.1 The General Agreement on Tariffs and Trade 
(GATT)2 system of international trade law advanced the core principle of 
wealth maximization through trade liberalization and nondiscrimination 
by trade actors. Its successor, the WTO system,3 has moved into the area 
of linkage between systems of substantive law, such as environmental, 
labour, intellectual property, investment, and competition law, and the 
trade regime. 
 Brian Fitzgerald states that the universalizing process is already occur-
ring in international trade law because the trade regime universalizes the 
norms attached to the core principle, which starts from the premise that 
every state in the world wants to maximize wealth and build outward 
through substantive extensions.4 Some scholars claim that it is occurring 
because “the relevant markets” and business practices that influence com-
petition spill across national boundaries.5 Finally, others suggest that the 
universalizing process is occurring at the regional level, where numerous 
regional trade agreements, such as the North American Free Trade Agree-
ment (NAFTA),6 the Treaty Establishing the European Community (TEC),7 
and MERCOSUR,8 include competition principles and rules in addition to 
the rules on cross-border trade.9 
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 This essay argues that the process of universalizing competition law de-
pends on local identification, interpretation, and application of the norms 
of international trade and competition. It starts with an analysis of the 
problem related to identification of norms of international trade and defin-
ition of a system of international trade law as a coherent system. It then 
proceeds to scrutinize the normative underpinnings of global competition 
law as formulated by various international organizations, including the 
WTO. Finally, it analyzes the objectives of national competition law or 
drafts of such law in both China and Japan. This is done by utilizing the 
concept of selective adaptation. Selective adaptation argues that the level of 
compliance with foreign rules and norms in a specific jurisdiction depends 
on three factors: (1) an understanding of the jurisdiction’s rules, local norms, 
and practices; (2) the extent to which members of the local community sup-
port reception of foreign norms; and (3) the level at which the international 
norm and a local norm are complementary or capable of coexisting and 
operating together in a non-conflicting way despite their potential for sub-
stantively contradicting each other (factors of perception, legitimacy, and 
complementarity).10

Trade and Competition in the Context of Global Governance
Despite the connection between trade and competition, it is obvious that 
trade policy and competition policy seek to facilitate economic develop-
ment in different ways. Although both attempt to promote competition by 
removing its impediments, trade policy focuses on removing government-
created barriers to competition, whereas competition policy focuses on re-
moving barriers created by private parties.11 In addition, says Hudec, trade 
policy focuses exclusively on competition in international markets whereas 
competition policy focuses primarily on competition in domestic markets.12 
 There have been a number of failed attempts to achieve internationally 
harmonized competition laws. Waller argues that competition represents a 
very important set of public values embodied in the concepts of national 
sovereignty, governmental systems, ideologies, and the economic philoso-
phies of every country.13 He recounts several unsuccessful attempts to cre-
ate harmonized international competition laws. He notes the attempt by the 
League of Nations to explore the system of controlling cartels; the Inter-
national Trade Organization’s set of rules on the substance and enforcement 
of competition law included in the Havana Charter; the Organisation for 
Economic Co-operation and Development’s Recommendation of the Coun-
cil Concerning Co-operation between Member Countries on Anticompetitive 
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Practices Affecting International Trade14 and Recommendation of the Coun-
cil Concerning Effective Action against Hard Core Cartels;15 the United Na-
tions Conference on Trade and Development’s Set of Multilaterally Agreed 
Equitable Principles and Rules for Control of Restrictive Business Practices;16 
and, finally, the Doha Round negotiations of the WTO as ill-fated attempts 
to create an internationalized system that would be highly inconsistent with 
the concept of national sovereignty and the rights of individual states to 
enforce and carry out their national competition rules. 
 The 1999 Working Group on the Interaction between Trade and Com-
petition Policy emphasized that the basic principles relevant to competi-
tion policy are also the basic principles of international trade – the principles 
of national treatment (or treating foreigners and locals equally), most-
favoured nation treatment (treating any nation as a “most favoured” na-
tion), and transparency.17 All of these were incorporated in the 1947 GATT 
founding document and the subsequent WTO agreements (the General 
Agreement on Trade in Services, hereinafter GATS,18 and the Agreement on 
Trade-Related Aspects of Intellectual Property Rights (hereinafter TRIPS 
Agreement19).20 For example, Article IX of GATS acknowledges that anti-
competitive business practices may restrain and restrict trade.21 Article 8(2) 
of the TRIPS Agreement recognizes that some measures may be needed to 
prevent the abuse of intellectual property rights by rights holders and to 
prevent practices that may unreasonably restrain trade or adversely affect 
the international transfer of technology.22 Moreover, Article 40 deals with 
the control of anti-competitive practices in contractual licences. 
 In contrast to Waller, other authors, such as Antonio Perez23 and Eleanor 
Fox,24 feel that the recent Doha Declaration25 has made it possible to include 
competition issues in the current negotiations. An excerpt from the Dec-
laration reads:

Recognizing the case for a multilateral framework to enhance the contribu-
tion of competition policy to international trade and development, and the 
need for enhanced technical assistance and capacity-building in this area as 
referred to in paragraph 24, we agree that negotiations will take place after 
the Fifth Session of the Ministerial Conference on the basis of a decision to 
be taken, by explicit consensus, at the Session on modalities of negotiation.26

The 1997 annual report of the WTO secretariat seems to confirm the pre-
dictions of Perez and Fox by stating that “the issue is not whether competi-
tion policy questions will be dealt with in the WTO context, but how and, in 
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particular, in how coherent a framework this will be done.”27 Thus, the inter-
esting questions are: (1) To what extent is substantive competition law ca-
pable of achieving full universality? and (2) To what extent is cultural 
diversity capable of impeding the transfer of global substantive law? 

A Global Market Regulated by National Laws: What Difference Does It Make?
It has been increasingly emphasized that although the marketplace has be-
come global, the laws regulating it remain national.28 In addition, it has been 
said that to maximize market efficiency at the global level, it appears neces-
sary to harmonize (or perhaps globalize) competition laws. Efficient, trans-
parent, and harmonized competition laws could enhance foreign direct 
investment, reduce government intervention, and potentially even block 
corruption.29 
 It has been estimated that by 2002 more than ninety countries had 
adopted competition laws.30 Sixty percent of the world’s competition laws 
were adopted by developing countries during the 1990s.31 This was often 
due to these countries’ accession to trade agreements (regional or bilateral) 
with other, usually developed, countries. Or it was due to the need to re-
spond to requirements for regulatory reform imposed by international fi-
nancial institutions, such as the World Bank. Adoption of competition 
laws was sometimes also due to the development of pro-competition con-
sciousness and attempts of national governments to start fundamental 
economic reforms.32 According to data from the Organisation for Econom-
ic Co-operation and Development (OECD), at least sixty developing coun-
tries are still struggling with the adoption of competition laws.33

 Despite the fact that harmonization of competition laws is desirable, 
there are at least ninety countries with different competition or antitrust 
laws.34 These laws deal with a range of anti-competitive practices, including 
price fixing and other cartel arrangements, abuse of a dominant position (or 
monopolization), mergers that limit competition, and agreements between 
suppliers and distributors (“vertical agreements”). This means, for example, 
that there are differences in substantive law and also divergent procedural 
requirements for the multiplicity of merger reporting regimes, and this pre-
sents a significant challenge for lawyers and businesspeople around the 
world working on merger and acquisition deals. Thus, it is possible that an 
international merger may have to be reviewed in more than ninety jurisdic-
tions by at least ninety different competition authorities.35 
 The high costs incurred by businesses due to duplicative or conflicting 
enforcement policies is only one of the problems resulting from the existence 
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of numerous different national competition laws. Other problems include 
the limited ability of national competition authorities to fully protect their 
citizens from transnational anti-competitive conduct, the possibility of dis-
agreements or conflicts between states arising from antitrust enforcement, 
and the variety and seriousness of restrictive market access practices.36

 Further harmonization of competition rules has been delayed because of 
the lack of consensus between the most active partners in the global market 
– the European Union (EU) and the United States – regarding the matrix of 
harmonization. This has ultimately resulted in a lack of global integration. 
 The European Commission (EC) has proposed that member states of the 
WTO negotiate a binding competition code. In brief, the Commission’s pro-
posal is that a WTO treaty would:

•	 oblige	member	states	to	enact	or	maintain	domestic	competition	legisla-
tion that would include at least core rules such as those prohibiting the 
abuse of dominant position or cartels 

•	 require	the	enforcement	of	the	WTO	competition	legislation	based	on	
the principles of nondiscrimination and transparency

•	 provide	for	cooperation	between	competition	authorities
•	 aim	for	the	gradual	convergence	of	national	practice.37 

 Notwithstanding the efforts of the EU and some other WTO members 
from the developed world, the General Council of the WTO decided in July 
2004 that competition would not be discussed any further during the Doha 
Round.38 The decision to take competition issues off the WTO negotiating 
table was partly due to constant protests from developing countries. These 
countries felt that an international treaty on competition would not be 
beneficial for their economies. The most vocal opponents were Malaysia, 
India, China, and Hong Kong. First, they argued that the creation of some 
sort of central competition law-making authority would erode their state 
sovereignty. Second, it would unnecessarily open their markets to stronger 
and much more experienced foreign competitors, yet it would not facilitate 
easier access to foreign markets for them. Third, it would reverse the regula-
tory priority list in developing economies. Finally, the developing countries 
rejected international attempts to create a widely accepted global competi-
tion law (“one size fits all”), arguing rightly that each country needs to tailor 
its competition laws to its own specific set of circumstances. 
 At present, countries drafting competition laws or reforming their 
existing competition laws are relying on two models – the EU and the US. 
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Since the WTO multilateral competition framework has not been accepted, 
most of the developing countries are now even discussing competition 
policy under the umbrella of regional initiatives such as the Asia-Pacific 
Economic Cooperation (APEC)39 or international organizations such as the 
UN Conference on Trade and Development (UNCTAD)40 or the OECD.41

 The possibility of the export of the EU competition model and the extra-
territorial application of EU competition laws worries the United States as 
much as the export of the US competition model and the extraterritorial 
application of US legislation worries the EU.42 Until the Woodpulp case in 
the 1980s, the EC had not been interested in the policy of extraterritoriality 
of its competition law.43 It had been more concerned with establishing the 
internal common market and protecting its four freedoms (free movement 
of people, goods, services/establishment, and capital) from obstacles im-
posed by its member states. Since Woodpulp, however, the EC has adopted 
American-style extraterritorial enforcement of its own competition rules.
 Needless to say, the United States is trying to play a leading role by ex-
porting its competition law through a number of government and non-
governmental agencies, such as the Center for International Private 
Enterprise (CIPE), which is affiliated with the US Chamber of Commerce, 
and the US Agency for International Development (USAID), which pro-
vides financial and technical assistance to countries in transition. For ex-
ample, in the past ten years, the US antitrust agencies funded by USAID 
developed a program of international technical assistance that involved 
sending resident advisors on short-term missions to transition countries 
(not only in Central and Eastern Europe but also in Asia), and organizing 
regional conferences and internships in the US for personnel from transi-
tion countries.44 
 The utilization of extraterritoriality by both the EU and the US leads to a 
type of convergence between the two actors on the general principles of 
extraterritoriality.45 In other words, extraterritoriality has worked as an 
option of soft convergence of competition laws, reducing the importance 
of international comity concerns.46 This process of convergence and extra-
territoriality of EU and US antitrust laws may be the most effective means of 
harmonizing competition law and/or creating a global competition law. The 
problem with a convergence approach through soft harmonization, how-
ever, is that it appears to be too slow. In addition, the final result of conver-
gence is not easy to predict. Finally, the extraterritorial application of EU or 
US domestic competition law to the jurisdiction of other states violates the 
concept of state sovereignty.47
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“Competition Culture”
David Gerber states that competition is an abstract concept, a cultural con-
struct where “one can ‘see’ something called competition only where one’s 
language, training and experience give that concept meaning.”48 Hiroshi 
Iyori argues that competition laws operate in the context of different social 
or cultural values.49

 In 1999, Dr. Wolfgang Pape, at the time with the European Commission, 
predicted that the sociocultural divergence among WTO contracting par-
ties, including both members and non-member potential candidates, would 
be a serious impediment to the establishment of common competition rules 
within the WTO.50 He suggested that differences between cultures underlie 
differences in attitude and differences in the structure of ownership and 
capitalism. These differences ultimately inform the development of different 
competition policies. Despite the fact that globalization has partially re-
duced these differences, they should still not be ignored.51 
 In February 2004, the OECD Global Forum on Competition identified 
the lack of a “competition culture” as one of the major obstacles faced by 
competition authorities in promoting competition and in achieving great-
er economic development.52 The OECD report defined “competition cul-
ture” narrowly as the particular political process or the political support 
necessary to enhance economic development by the use of competition in 
markets. It thus focused on competition and government authorities and 
their respective actions, such as the allocation of financial resources, the 
training of personnel, and the building of an adequate institutional struc-
ture for investigating and enforcing competition policy and laws. It also 
referred to the adequacy (or inadequacy) of powers conferred on competi-
tion authorities, powers that allow them to take action independent of gov-
ernment. In the broader context, however, “competition culture” refers to 
more than just political and financial support for competition. It also refers 
to awareness among economic actors and the general public of the rules of 
competition.53

 These narrow and broad definitions of competition culture are inter-
dependent. Public awareness of the rules of competition greatly depends on 
adequate advocacy by competition and government authorities. At the same 
time, public consciousness about competition could inform further govern-
ment regulatory actions. Thus, the successful creation of a competition cul-
ture depends on the existence of financial, political, and human resources, 
all of which are necessary to facilitate the adaptation of institutions, training 
of individuals, and establishment of an appropriate legal framework. The 
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lack of these resources is the major impediment to the growth of a competi-
tion culture in developing countries.54 
 Pape suggests that EU law can be considered a successful example of how 
cultural differences in the perception of competition can be coordinated 
within a workable framework built around a common belief in principles of 
competition (as presented in the TEC) and respect for competition author-
ities (primarily the EC but also national competition authorities).55 EU com-
petition policy has been developed from the basic provisions of the TEC 
(Articles 81-8956) into a complex body of secondary legislation (regulations, 
directives, and decisions) and European Court of Justice (ECJ) cases on anti-
trust activities, state aid, and mergers. One of the major objectives of the 
European Union, as specified in Article 3(g) of the TEC, is to establish a 
system that would ensure that competition within the internal market has 
not been distorted.57 Achieving this objective requires not only a simple 
regulatory convergence but also a process of building national competition 
authorities that are coordinated (by the EC and the ECJ) in interpretation 
and application of the common rules. In addition, the EU provides signifi-
cant financial and technical resources to support member states in creating 
the appropriate competition framework. 
 The recent attempts to decentralize EU competition law, by decentraliz-
ing enforcement powers and placing them under the jurisdiction of national 
courts and competition authorities, illustrate the difficulties of harmoniza-
tion or convergence of competition policies. Even in the case of a relatively 
highly harmonized and integrated single market, with a long tradition of 
balancing diversity of national and community competition rules and cul-
tures, the problem of subsidiarity, or cooperation between different compe-
tition authorities and clarification of those authorities’ substantive 
competencies, is still a challenge for the EU. The EU is constantly searching 
for methods to respond to this challenge, however. 

Normative Underpinnings of a Global Competition Law: A Case of Selective Adaptation
What could constitute the normative underpinnings of a global competition 
law formulated under the umbrella of the WTO agreements? Certainly, 
such normative underpinnings would derive from trade policy norms. 
Arguably, the dominant idea behind WTO-led trade liberalization is market 
access – that is, the idea of promoting open markets by ensuring that re-
strictive business practices and national competition laws do not impede 
free trade. 
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 It is commonly accepted that the purpose of competition law is to facili-
tate the functioning of an efficient and fair market. Perception of the norms 
of efficiency and fairness is therefore crucial. The paradigm of selective adap-
tation suggests, however, that the internationally conceptualized norms of 
efficiency and fairness would be unavoidably contextualized to local legal and 
political culture. In other words, local conditions determine national prior-
ities regarding competition policy. National competition policy then informs 
competition laws, which in turn determine the rules and disciplines imposed 
by government on private actors to ensure that the market is competitive.58 
Competition policy, however, usually includes a broader set of measures and 
instruments, and their underlying objectives and values could (and should) 
differ and include more than just economic efficiency and fair competition. 
 Economic efficiency is the paramount norm of both international trade 
and competition law. Efficiency can be perceived differently at domestic 
and international levels, however. Domestic competition laws usually de-
fine economic efficiency in the context of efficient resource allocation within 
the national market and the maximization of national welfare,59 whereas at 
the international level, efficiency is perceived in the context of export effi-
ciency or market access possibilities for foreign companies.
 Economic efficiency is articulated as an important (if not the most im-
portant) objective in a number of international templates and national com-
petition laws. In other words, countries rarely differ in what they articulate 
as the most important competition law objectives and how they define effi-
ciency. For example, the Pacific Economic Cooperation Council determined 
in its Principles that “the ultimate goal of this competition framework is to 
promote the process of competition ... in order to achieve greater overall 
economic efficiency and an increased average standard of living in domestic 
economies and the APEC region as a whole.”60 
 The Treaty of Rome states that establishing a common market and an 
economic and monetary union is the primary objective of the Union,61 and 
that ensuring that competition is not distorted62 is one of the most import-
ant conditions for the functioning of a common market. In other words, 
besides economic efficiency and fairness, the central objectives of EC com-
petition law are the establishment and maintenance of the single internal 
market, economic growth, and social cohesion.63 In contrast, Gerber argues 
that since the late 1970s and the rise of the law and economics movement, 
economic efficiency has become the only legitimate objective of competi-
tion law in the United States.64 
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 Iyori suggests that besides economic efficiency and fairness in competi-
tion and consumer welfare, other values and objectives should be included 
in the competition normative framework. He gives an example of the 
Japanese statute that considers the protection of business opportunities of 
small enterprises and reduction of government controls as central object-
ives of competition law.65 It is noteworthy that the Japanese Anti-Monopoly 
Act of 1947 was modelled on the US antitrust legislation, but it has not been 
successful in advancing the Japanese economy from a zaibatsu-dominated 
system towards a demonopolized system of fair competition. On the other 
hand, the normative framework of the Japanese act is consistent with the 
norms of “communitarian capitalism,” which has been pursued by the 
Japanese government for decades and which informs Japanese competition 
policy in general. According to those norms, the state performs a very im-
portant role in economic and social redistribution of wealth, and the object-
ive of redistribution comes before the objective of economic efficiency.66

 The latest draft of the Chinese Anti-Monopoly Law, often referred to as 
the “economic constitution” of China, primarily emphasizes the objective of 
safeguarding fair competition, but it omits direct reference to economic ef-
ficiency.67 It also includes the objectives of protecting the public interest and 
consumer rights, and ensuring the healthy development of a socialist mar-
ket economy. No other competition law in the world is committed to the 
creation and maintenance of a socialist market economy. Most countries 
provide for the protection of the legitimate rights of consumers in their con-
sumer protection legislation. The creation and maintenance of a socialist 
market economy has been the official commitment of the Chinese govern-
ment since late 1992, however, and it is consistent with the Chinese belief in 
the evolution of state economic management and competition policy.68 
 Whereas efficiency is a core economic concept, with a relatively clear 
objective to minimize waste or to get the most out of resources,69 the con-
cept of fairness appears to be much more dependent on local culture. In the 
context of the US anti-dumping law, which prompted the enactment of 
competition laws in most countries, including members of the EU, fairness 
means equality of entry into a business endeavour.70 It may, however, mean 
something else in other countries or in another context. For example, in the 
context of a developing country concerned that an agreement on competi-
tion would mean giving multinational firms greater access to its national 
market with no reciprocal access for its own firms to the markets of de-
veloped countries, fairness could mean the opportunity for all countries to 
share in economic wealth.71 
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 In other words, there are significant sociocultural differences between 
countries that are relevant to how those countries perceive competition 
policy and competition law. 

Conclusion: On Possibilities for the Development of Global Competition Rules
As previously mentioned, many authors argue that there are overwhelming 
obstacles to the realization of a global competition law system.72 Some argue 
that countries should opt for convergence through regulatory interaction 
supplemented by extraterritorial competition law enforcement by using 
either the US or the EC approach.73 In addition, it appears evident that any 
form of regulatory convergence mandates the development of a specific 
competition culture in some countries that already have a very different 
competition culture or no competition culture at all. The importance of a 
culture of competition for successful convergence of competition policies 
has been emphasized not only by the OECD but also by the WTO Working 
Group on the Interaction between Trade and Competition Policy.74 These 
organizations believe that the existence and development of a culture of 
competition depends on the existence of appropriate independent institu-
tions that can promote a competition culture among economic actors and 
the public at large. 
 The theory of selective adaptation suggests that even when norms associ-
ated with global competition law have been incorporated locally, those 
norms will not necessarily be received or interpreted in a harmonious way. 
Norms of economic efficiency and fairness (founded on the liberal norm of 
a market economy) have been considered in different contexts in societies 
such as China and Japan. The interpretation and enforcement of the norms 
of efficiency and fairness have been deeply affected by local competition 
policy and, in particular, local political, economic, legal, and social culture. 
The international norms have been selectively adapted to fit local institu-
tions, traditions, and policy goals. As a result, the central problem related to 
adoption of global competition policy remains how to identify norms of 
international trade and competition that will enable harmonious interaction 
between the globalized system of liberal norms on competition and local 
norms and values. 
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tion policy by adopting regulations and directives. Articles 86-89 (formerly arts. 90-
94) cover the status of public undertakings and state aid. 

 57 Treaty of Rome, supra note 7.
 58 Bernard Hoekman and Petros Mavroidis, Economic Development, Competition 

Policy and WTO, World Bank Working Paper No. 2917 (Washington, DC: World 
Bank, 2002) at 8.

 59 Ibid. at 4.
 60 Pacific Economic Cooperation Council, supra note 39 at 6.
 61 Article 2 of the Treaty of Rome.
 62 See art. 3(g) of the Treaty of Rome. 
 63 Treaty of Rome, art. 2: “The Community shall have as its task, by establishing a com-

mon market and an economic and monetary union and by implementing common 
policies or activities referred to in Articles 3 and 4, to promote throughout the Com-
munity a harmonious, balanced and sustainable development of economic activities, 
a high level of employment and of social protection, equality between men and 
women, sustainable and non-inflationary growth, a high degree of competitiveness 
and convergence of economic performance, a high level of protection and improve-
ment of the quality of the environment, the raising of the standard of living and 
quality of life, and economic and social cohesion and solidarity among Member 
States.” See David Gerber, “Constructing Competition Law in China: The Potential 
Value of European and US Experience” (2004) 3 Washington University Global 
Studies Law Review 315.
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 64 Ibid. at 318 and 326.
 65 Iyori, supra note 49 at 132; see also art. 1, Law No. 54 of 1947 (Act Concerning Pro-

hibition of Private Monopolization and Maintenance of Fair Trade).
 66 Marie Anchordoguy, Whatever Happened to the Japanese Miracle? Working Paper 

No. 80 (San Francisco: Japan Policy Research Institute, 2001).
 67 China does not have a comprehensive competition law but rather a patchwork of 

laws, regulations, and measures that have not been consistently enforced. In 1993, 
the Anti-Unfair Competition Law was enacted, followed by the 1998 Price Law, For-
eign Trade Law, and various provincial and city regulations, such as the 1994 Bei-
jing’s Anti-Unfair Competition Law. See more on the Chinese competition regulation 
at http://www.globalcompetitionforum.org/asia.htm#china.

 68 Edward E. Epstein, “China’s New Competition Law” in Law Lectures for Practitioners 
(Hong Kong: Hong Kong Law Journal, 1994) 310; see also Nathan Bush, “Chinese 
Competition Policy: It Takes More Than a Law” (May 2005), online: China Business 
Review <http://www.chinabusinessreview.com/public/0505/bush.html>.

 69 Edward M. Graham and J. David Richardson, eds., Global Competition Policy 
(Washington, DC: Institute for International Economics, 1997) at 8.

 70 Ibid. at 9.
 71 Joseph E. Stiglitz, Globalization and Its Discontents (New York: W.W. Norton, 2002) 

at 78.
 72 See, e.g., Pape, supra note 50; Smitherman, supra note 45. 
 73 Smitherman, supra note 45 at 880; see also Gerber, supra note 48.
 74 See WTO Cape Town, supra note 54.
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