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Preface

The writing of Canadian legal history has been a patchwork affair. When a
large group of legal-historical scholars met at the University of Manitoba in
1997 for a “Special Conference on Canada’s Legal History: Past, Present,
and Future,” concerns about the lack of literature on the country’s legal
history across its geographical regions were met with comments ranging
from “it can’t be done” to “it should not be done.” While the Osgoode
Society continues to publish its important Essays in the History of Canadian
Law, its eastern, or central, bias combined with a fragmented approach leave
the broader outlines of our legal-historical record still untouched. The only
sustained work in the country is that of the Canadian State Trials series
originated by the late Murray Greenwood and Barry Wright, which Profes-
sor Wright is continuing to this day. This lack of what one may hesitate to
call a “national” overview of how law works on the ground has also led to
the neglect of larger regional, legal identities outside of Ontario and Que-
bec, of which the Prairies are a major element.

The advent of the UBC Press Law and Society Series in 2001 provided Ca-
nadians with an important impetus to the writing of their legal-historical
record, one with which this collection is proud to be associated. The view
that the history of the law must be written from a broad perspective of
peoples, communities, and states within a larger global context is one that
will mark the twenty-first century. Too often the “west” is seen as an ap-
pendage of central Canada, rather than as a region that developed its own
culture, society, and institutions from a broader mosaic that was Native,
European, and North American. This volume attempts to speak on issues
and problems in Canada’s Prairie West with that larger goal in mind, as well
as continuing to develop the fascination with its people and events.
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Introduction: Laws and Societies
in the Anglo-Canadian North-West
Frontier and Prairie Provinces,
1670-1940
Louis A. Knafla

Prologue
Nearly a quarter of a century ago, David Flaherty defined a new age for
Canadian legal history. Writing an introduction for the first volume of the
Osgoode Society’s Essays in the History of Canadian Law, he proposed that
there were two kinds of legal history, internal and external, and that the
future lay with the latter.1 Flaherty’s view was that legal history was a branch
of history that must focus on the general relationships between law and
society. It must be systematic and dynamic, proceed on a sound theoretical
basis, and explore the provocative questions. Legal history must go beyond
the internal history of a topic. It must seek to understand the fundamental
assumptions upon which law was made, how it interacted with people, and
what creative forces resulted. In addition, legal history must be compara-
tive. In the case of Canada, it must be studied and written within the con-
text of France, Great Britain, and the United States.2

The present volume features a number of junior and senior authors who
have been brought up in that comprehensive and comparative mind-set
that Flaherty identified in 1981. They believe that legal history counts and
that it can advance the knowledge of our history and its development. They
believe that legal history must be broadly based, taking into consideration
all relevant aspects of life and the societies and institutions that it spawns.
They also believe that it is significant to research and write the legal history
of perhaps the most neglected region of Canada, the Prairies. Stretching
from the Canadian Shield to the Rocky Mountains, it comprises approxi-
mately one-half of Canada and one-quarter of the land mass of North
America.

The term “North-West Frontier” is employed for the early contact history
of the Prairies in four senses. First, it contains theoretically what Richard
White has expressed as the middle ground between the European colonial
rulers and their legal constructs and the Native peoples who originally in-
habited the land, a ground that must engage both of these cultures. Second,
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it represents chronologically the second phase of European sovereignty to
be established in Canada. It came after the French creations of New France
and Acadia and before the eighteenth- and nineteenth-century colonies
founded by Great Britain in the east and far west. Third, it is bounded geo-
graphically on the east by the Maritime colonies, Quebec, and Ontario, and
on the west by British Columbia and the Yukon. And fourth, in compara-
tive terms, it bears a kinship relationship to the American Northwest Terri-
tories and Great Plains below that developed under the flag of the United
States.

The purpose of this introduction is to place the essays that follow in a
comprehensive and comparative construct that provides an interpretive
platform representing the best of modern historiography.3 Thus, it attempts
to fulfill two goals simultaneously. On one level, it provides a survey of the
region’s legal history that is constructed around the major themes of the
essays in this volume. And on another level, it summarizes the findings of
the essays as they pertain to those major themes by weaving them into the
legal-historical narrative. The major themes that emerge from the essays are
as follows: the role of discretion in dealing with Native peoples and immi-
grants; activist post commanders, magistrates, and judges who see them-
selves as independent of central authority; a devotion to English common
law in litigating traditional legal actions; a willingness to use the experi-
ences of non-Canadian common law jurisdictions in settling legal matters
unique to the Prairies; the nurturing of principles of individualism and the
free flow of capital; and an embedded social conservatism that forms a back-
ground for judicial conservatism on social issues in the midst of pressures to
adapt more quickly to issues of modernity. According to two of the major
legal historians of western Canada, “legal history that neglects the wider
context risks misunderstanding or ignoring altogether the forces that shaped
both the legal rules and the events to which they were applied.”4 This in-
cludes identifying the continuities of the region, exploring its contingen-
cies, and interpreting their significance in comparative contexts. The essays
here have been organized into two sections: First Nations and First Peoples,
and Adaptations to Modernity. Of all the regions for Canadian legal history,
the Prairies is the least developed. But it is also one of the most promising as
it engages issues and questions that remain at the forefront of society today.

This introduction first assesses the European origins of the Prairies and its
historiography, and then surveys the history of the region through its ini-
tial context of European laws and indigenous peoples to the various pre-
Confederation frontiers from colonial America to Prince Rupert’s Land from
1670 to 1870. Four essays are concerned directly with this era – those of
Hamar Foster, Sidney Harring, Russell Smandych, and Paul Nigol, and two
are underpinned by its concepts – Greg Marquis and Roderick Martin. The
introduction then surveys the interaction of law and society in the post-
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Confederation era from 1870 to 1940. This era engages Harring and the
latter two essays and more particularly those of Zhiqiu Lin and Augustine
Brannigan, Tristan Goodman, Janice Erion, and John McLaren. All of them,
however, explore a myriad of issues and problems beyond the scope of this
introduction, and they should be read to be enjoyed.

A number of conclusions emerge. Not surprisingly, the influences that
shaped the various meanings of law in the region were as numerous as the
cultures that came together on the interior plains and the northern barrens.
British, Canadian, and American perspectives on the nature of law, disor-
der, punishment, and recompense all flavoured the regionalized legal cul-
ture. No matter how novel the situation encountered, the newcomers
inevitably drew upon the well of their own personalized experiences and
the knowledge of how disputes had been settled at “home.” Yet, at the same
time, the law ways of the indigenous peoples and the realities of local cir-
cumstances precluded the blanket impositions of foreign legal structures.
Indeed, as Foster argues, the law of necessity ensured that local practice and
discretion remained an integral aspect of the region’s legal culture. Thus,
the comparative focus is critical to any understanding of legal developments
in the Prairies. Ultimately, the ongoing tension between how neatly these
local methods fit – or to the degree that they fit at all – into the imported
norms was at the core of the region’s legal experiences and stands as the
battleground on which the themes of these essays and the history they ex-
plore are formed.

Historiography
The themes in these essays form part of a new legal historiography that
seeks to understand the law in a more dynamic role in pluralistic societies.
Legal history in North America in the past half-century was predominantly
viewed as the study of law as it related to the history of social develop-
ment.5 Law was seen as constant change often obscured by forms, techni-
calities, and fictions. In North America, in particular, it had been increasingly
doctrinal, pinned to the rise of the modern state and its institutions, with
an emphasis on theory. Recently, it has also adopted a European concern
for the “margins” of history, focusing on children, women, immigrants,
unskilled workers, the poor, and indigenous peoples. Thus, the examina-
tion of how law works in society has been as important as the study of its
institutions.6

Most of the factors above have marked research on the Prairies since the
mid-1970s, attesting to the quality of its historical-legal scholarship. More-
over, some of the prominent writers of the region are featured in this vol-
ume. While most of the collected essay volumes of the Osgoode Society for
Canadian Legal History, for example, have ignored the geographical middle
ground of the country,7 its general historiography has had a rich tradition.8
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According to an easterner, “after industrialization the most important as-
pect of Canadian history between 1867 and 1920 was the expansion of west-
ern settlement.”9 In contrast, legal-historical writing on this crucial period
has been piecemeal, apart from that concerning the Riel Rebellions and the
North-West Mounted Police (NWMP). Nonetheless, the region has emerged
from “a scholarly void to a lively branch of social and intellectual history.”10

In “Toward a Legal History of the Great Plains,” John Wunder has ob-
served the strength of regional history and case studies of communities in
exploring the historiography of the “New Western History.”11 Studying ten
states and three provinces – Texas to New Mexico, Missouri to Colorado,
North Dakota to Montana, and Manitoba to Alberta – Wunder notes how
little has been written on the large issues of the area concerning Native-
white relations, discrimination against minorities, the development of large
corporations and monopolistic practices, and the exploitation of the land.
Lacking as we do a Willard Hurst or a Morton Horwitz, the role of law in
displacing the Plains Indians and aggrandizing water and mining rights
stands out for major study.12 So too do the subjects of race, gender, class,
community, economic dependency, and the environment.13

Kermit Hall has emphasized the significance of this region in his exami-
nation of “The Legal Culture of the Great Plains.”14 Hall found no more
than six articles and no books written on the subject in the United States in
the past twenty years. As in Canada, legal history and culture are written
primarily from the view of the east and anecdotally from the far west. The
myth of lawlessness on the Plains south of the forty-ninth parallel, like that
of its pristine serenity northward, has been due to a legal historiography
“chained by environmental determinism.”15 Too often legal history assumes
that the richest regions and states produce the richest legal environment
and national prominence.

The exception was Walter Prescott Webb, writing more than a century
ago.16 Webb saw all institutions and laws change once immigrants crossed
the ninety-eighth meridian into the Great Plains. Geodemographic circum-
stances led to new property laws for land, livestock, and water, fencing laws
to resolve conflicts between farmers and ranchers, and a strong strain of
individualism that led to more democratic political institutions and women’s
suffrage. These developments, in turn, underwent a transformation in the
later decades of the nineteenth century with the advent of banks, corporate
farms, and commercial and industrial development. What Webb saw for
the Great Plains has much currency for the Prairies.

Hall has documented the problems of the Plains myth. For violent crime,
he suggested that lawlessness was more random than systematic and that
homicide rates were at the bottom of the state tables. For women, he argued
that economic necessity led to better dower provisions, more matrimonial
and alimony cases, and more divorces, with women gaining the right to sit
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on juries and vote in elections. For the economy, he saw a Third World
economy exploited by eastern railways, banks, and manufacturers, which
led to the Granger and Populist Movements of the 1870s and 1890s. The
People’s Party Convention was in Omaha, Nebraska, in 1890, and William
Jennings Bryan carried all the Great Plains states except North Dakota in
the election of 1896. Many of their platform planks were incorporated into
later legislation, including regulatory and antitrust laws, graduated income
tax, postal savings banks, public utilities, the initiative, and the referen-
dum. Given a diverse legal culture, Hall argued for a more pluralistic view of
its internal and external relations.17 It is this pluralistic view that can be
used to illuminate for the Prairies the internal and external relations of the
law that Flaherty proposed for Canadian legal history nearly twenty-five
years ago.

The portrait of the North-West Frontier drawn by Foster, Harring, Smandych,
and Nigol depicts a battleground between the forces of English and Native
legal cultures and private and public law. The contest between the forces of
English and Native cultures has been eloquently described by Richard White
in environmental terms: Europeans were the sea, Natives the rocks. The
land witnessed a constant storm, the sea pounding and wearing down the
rocks, but it could never absorb the remains. These cultures subverted the
middle ground between assimilation and “otherness.” In the end, the Na-
tive populations would diminish, as did the buffalo. But in the process,
these varied cultures became more like each other, an acculturation that
formed a middle ground that forged its own collective identity.18 This middle
ground also hosted numerous legal systems – those diverse indigenous legal
orders and English customary and positive law.19 Because it underwent the
cultural process that engaged its founding peoples, the Prairies developed a
unique legal system.

The common law tradition of British colonies was not unlike that of the
mother country. Until the nineteenth century, the common law of England
was largely for the landed aristocracy – the law of the elite practised in the
central courts at Westminster.20 Even then, however, it was not unified or
uniform. One could sue for different, or conflicting, remedies across the
hall in courts of both common law (Common Pleas, Exchequer, and King’s
Bench) and equity (Chancery and Admiralty). It was in the customary and
statutory local courts in towns, ports, boroughs, and counties where most
litigation took place.21 This amalgam of legal traditions was a separate
sphere, called customary or municipal law, and was understood by the
phrase “the custom [or course] of the common law.”22 Comprising sublegal
cultures, it was not the “high” law of Coke or Blackstone. It was, however,
good law.23 Customary law gave a quintessential pluralistic basis to English
law and was not dissimilar to the local law practised in the colonial courts
of England’s colonies. Colonial judges in the communities knew of Coke
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and Blackstone and may have read some of their works. But in court, they
often referred to their personal copies of Richard Burn’s Justice of the Peace,
in which municipal law and its formularies were prevalent, as did their
English contemporaries.24

North-West Frontiers, 1670-1870

European Laws and Indigenous Peoples
European states enforced their wills on indigenous peoples on the basis of
the international law of conquest.25 The classical argument was posed in
the early seventeenth century by the author of modern international law,
Hugo Grotius, in his “just war” theory. According to Grotius, a conquest
replaced the former political state with that of the conqueror, making its
previous rights extinct. Monarchs must have absolute power, and the rights
of the conqueror were unlimited.26 This concept was a reiteration of the
Spanish concept of a “holy war” derived from the medieval Crusades and
used in the conquest of Mexico in the sixteenth century. Conquest, coloni-
zation, and confiscation were based on natural and divine law.27 Later a
revisionist argument was made by Richard Zouche and Samuel Pufendorf,
who held that while states must accept the results of war they were not
bound by “unjust wars.”28 This position was based on the earlier writings of
Franciscus de Vitoria, who argued that Amerindians had princes, rights,
and duties that could not be abrogated without careful scrutiny by the con-
querors.29 Pufendorf’s position was expanded in the Enlightenment by Jean-
Jacques Rousseau, who argued that unjust treaties or wars did not settle
questions of rightful possession. Wars were between states.30

The major writer of the Enlightenment on this question was Emmerich
de Vattel. Agreeing with Rousseau on the limitations of conquest, he went
on to discuss how positive law did not distinguish between just and unjust
wars. The laws of war protected the rights of individuals as well as the rights
of states and accepted the law of prescription (title held uninterrupted for a
long time) as well as that of conquest. However, since international law
demanded stability, the results of wars had to be observed. Thus, the victors
had to enter into treaties with those who were defeated, and the terms of
treaties were indisputable facts that had the force of law even though they
might be biased in favour of the victors.31 This led to a Eurocentric positivist
school of international law in the nineteenth century, justifying the dispos-
session of Amerindian as well as all Aboriginal peoples.32

According to Harring, “in tribal society, culture, law and politics are an
indivisible part of the whole life of a people.”33 Since European society’s
relationship with tribal society was colonial and imperialistic, Europeans
forced their institutions upon the Natives, changing their traditional legal
orders. Tribal law became more centralized, moving from the level of the
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community to the tribe or tribal nation. Sovereignty became critical for
their own protection and for their negotiations with neo-European bodies.
As Harring explains, their legal culture then became deeply entwined with
tribal sovereignty and notions of law and legality more deeply engrained in
their culture.34

In England, the early explorations of North America in the late sixteenth
century were clearly designed for trade, land, and settlement. The elder
Richard Hakluyt appealed to Christianity and commerce with his advice to
plant them, man them, and keep them. He held that “good” Christian
monarchs had the duty to colonize, settle, and profit from these lands, ex-
ercising control over their peoples.35 Queen Elizabeth’s title, moreover, should
rightfully extend over North America from the West Indies to the Arctic
Circle.36 The territories, once documented in official correspondence, legal
transactions, and charters, would then be English by law. However, this
jurisdiction was not based on conquest, as common law admitted the prac-
tice of local customs where they were well established in communities as
part of the municipal law of the land. These practices are explored by Nigol
in his essay on fur trade and Native societies in the Prairies. (See Map 1.1.)

The key to British acceptance of indigenous law was proof of its continu-
ity over time: the peoples’ identities, territorial foundations, and judicial
precedents. In the imperial period (presettlement), local municipal laws were
accepted as an early concept of legal pluralism. Coke said that England and
its possessions were governed by their municipal (internal) laws.37 The legal
rules governing their interaction were derived from the “law in dominions,”
later called the law of empire or imperial law.38 Since most of the law’s prin-
ciples were from custom and judicial precedent, not statutes or prerogative
law, it was an “imperial common law.” In countries uninhabited by Europe-
ans, settlers had their municipal law by “birthright,” parallel to the local
customs of indigenous peoples.39 This arrangement led to the common law
doctrine of Aboriginal rights.40 In inhabited countries taken by conquest,
the Eurocentric school of legal thought applied, and local law was in force
only until altered or abrogated by the Crown.41 This appears to be the posi-
tion adopted by the NWMP in their early years that is noted by Marquis’
essay. One can find both schools of thought in Martin’s examination of the
Territorial judges from 1887 to 1907. The conflict between those schools,
however, can be seen most clearly in the earlier history of the British Aus-
tralian frontier.

The British Australian Frontier
The application of British “imperial common law” with the inclusion of
Aboriginal rights had its origins in Australia, where a colonial administra-
tion developed earlier than on the Canadian Prairies. There the English
colonial administration accepted that indigenous legal systems would
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operate parallel to the English ones. They did so for eastern parts in 1788,
Western Australia in 1829, South Australia in 1836, and New South Wales
by 1842, where colonial judges and governors held that Aboriginals could
not be tried for criminal offences under English law.42 The Supreme Court
of South Australia ruled that Aboriginals could be subject to English law
only if they “have in some degree acquiesced in our dominion.” When the
governor had the police apprehend Aboriginal leaders suspected of killing
English survivors of a shipwreck, they were subjected “to summary justice”
and executed.43 The Colonial Office sent a rebuke. The judicial view in New
South Wales that was conveyed to the judges of South Australia in 1840-41
was that the courts should not interfere in indigenous disputes. However,
when the secretary of state for the colonies was asked for a formal legal
opinion from Westminster, he declined to give one because he did not want
to offend his colonial governors.

This reluctance, however, changed by 1870. Harring explains how an
Aboriginal was tried and convicted in a common law court for the murder
of another.44 The period in which this took place, 1835-70, was critical for
the history of the North-West Frontier. As Smandych observes in his essay
here, humanitarian concerns over indigenous peoples in England led in
1835 to the creation of the Aborigines Protection Society and the Select
Committee of the House of Commons on Native Inhabitants of British Settle-
ments. The committee’s report recognized that Aboriginals were allowed to
have their own laws in Australia, South Africa, and the Canadas.45 Thus,
there were now “aboriginal protectors” in the Australian colonies.46

The report, penned by the great statesman William Gladstone, formally
recognized Aboriginal law and made possible its absorption into the com-
mon law. Smandych explains how Sir James Stephen, a key figure, was raised
in the West Indies as a passionate defender of Aboriginal rights. Becoming
permanent undersecretary of the Colonial Office in 1836, he prepared the
Colonial Evidence Act of 1843 that allowed Natives to give evidence, includ-
ing unsworn testimony, in colonial British courts. These legal rights en-
abled Sir George Grey, the famous colonial law reformer and governor of
South Australia, and later New Zealand and Cape Colony, to bring Aborigi-
nal law within the customary law ambit of the common law, thereby pro-
viding for its amalgamation. As a legal theorist, Grey also brought it under
the scrutiny of English positive law. Thus, by 1870, the colonial administra-
tion considered Native customary law as absorbed into English common
law wherever it was invoked. The change can be seen in the courts of British
Columbia by 1884 and, as Martin shows, in the Supreme Court of the North-
West Territories by 1907. Lacking the voice of the Natives, the “empire of
law” had superseded the “empire of history.”47

In Western Australia, there were no reported decisions in the early years.
Governor Hutt considered the use of English law against Aboriginals unjust
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and said so to Lord Glenelg, secretary of state for the colonies, in 1839. Hutt
wanted these people to have a modified English law: evidence without oaths
and judges without juries. He was, however, quite firm in his pessimistic
view of Aboriginal justice: Aboriginals follow “no rule but the impulses of
their own caprice and passions, blood for blood being their law, and every
man the judge, jury and executioner in his own quarrel.”48 Nonetheless, it
was clear that the view from London was not always practised in the colo-
nies and that local discretion (or necessity, as Foster put it) was the guiding
policy. This policy, essentially British in its origins,49 became the guiding
principle in the legal history of the Prairies and is present in most of the
essays in this volume. In addition, as we will see below, Australian develop-
ments in the private law area found their way into the Canadian Prairies
through Westminster, Ottawa, and San Francisco. But the doctrines on which
colonial policy and law in the Prairies were based evolved on the British
American frontier from the seventeenth through the nineteenth centuries.

The British American Frontier
Common law doctrines lived in the courts and not in the theatre of politics
and empire. The European invasion of North America in the seventeenth
century was based on the ideology of the medieval Crusades: the fruits of
conquest were legitimate if its cause was just in the eyes of their God. They
had the heathen for their inheritance and the Earth for their possession.
Racism grew out of this feudal ideology.50 In North America, the Europeans
invaded a widowed land. In New England alone, an estimated Native popu-
lation of 72,000 by 1600 was perhaps only 10,000 by 1670. Some demogra-
phers argue that the Native population of North America north of the Rio
Grande about 1600 was ten to twelve million but was reduced to fewer than
one million by the time of the Hudson’s Bay Company (HBC) charter in
1670. Europeans, incapable of conquering the wilderness, were quite ca-
pable of conquering those who could.51

From the 1680s to 1763, the First Nations generally were loyal to the
French, but in the course of time they gradually lost the power to force
Europeans to the middle ground. The American Revolution choreographed
the term “Indians,”52 moved them from the upper to the middle ground,
and created the image of an exotic society of the past. The Natives, in turn,
began to see themselves more often as people of the dead, trapped in the
dreams of the mind but not in the reality of life. Thus, it was no coinci-
dence that they were significantly reduced in numbers at the hands of neo-
Europeans just as they themselves had pushed the buffalo to the brink of
extinction.53

According to our current vision of the “old north-west,” the region was a
land of moving borders, parted by the peregrinations of peoples who collec-
tively followed the biological diversity of the land with the seasons. The
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advent of British colonies, and the empowering of the new republic, were
derived at the expense of the Indians. The original North-West Territories
were created to institutionalize the Indians of the region, giving them an
identity in European terms that in the future could be constrained, assimi-
lated, or exterminated.54 Imperial control was established in 1755, when
Britain handed over the control of Aboriginals to the Indian Department.

The Royal Proclamation of 1763, however, restated former policy. It set
the western boundaries of the colonies at the height of the Appalachians,
reserving the rest of the land to the Mississippi River for the Indians subject
to future treaties.55 This Indian country was confirmed by Britain in the
Quebec Act of 1774.56 In the meantime, the Treaty of Fort Stanwix (1768)
enlarged the boundaries of the Indian country from the Mississippi east to
the Ohio River. These developments, however, would be short-lived. Future
treaties with the new republic would undo what had been accomplished.57

The American War of Independence changed the geopolitical landscape
forever.58 The Anglo-American Treaty of 1783 gave the new republic all land
west to the Great Lakes and the Mississippi, violating the spirit of 1763,
1768, and 1774 and English common law precedent. On 13 July 1787, An
Ordinance for the Government of the Territory of the United States North West of
the River Ohio created the first neo-European entity in the northwest. It es-
tablished a colonial government on the Ohio frontier to protect its prop-
erty interests and promote settlement, with eventual self-government and
statehood. The ordinance of 1787 was a charter that provided terms for
future territorial and state government. It also confirmed Indian rights to
their lands and liberties, but under the authority of Congress, which was
authorized to make laws for them and, if necessary, wage just wars against
them.59 The Six Nations Iroquois Confederacy was split during the Ameri-
can Revolution. Their annexation was one aim of the War of 1812. Indian
lands and rights were restored in the Treaty of Ghent of 1814 but under
American sovereignty.60

In the decades that followed, Indians migrated north of the Great Lakes
as the rest of their societies were forcibly relocated west of the Mississippi
and greatly reduced by armies after the Civil War. Once north of the Great
Lakes, they were under the jurisdiction of Upper Canada. Harring has ex-
plained how the government of the Canadas bought their land through
treaties, resettled them on reserves, and tried to make them farmers. Other
historians have chronicled the failure of this accommodation.61 A prece-
dent, drawn from the United States, had been made in the Canadas. These
events developed as part of a new capitalist spirit that emerged in the United
States in this era.62 According to a Supreme Court decision in 1850,63 the
ordinance of 1787 extinguished Native land titles, established private prop-
erty and the law of descent, and extended the “inalienable” rights won by
“Americans” in the War of Independence to all land west of the Ohio.64 In
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Canada, as Harring notes, these concepts would be exported to the Prairies
in the 1870s.

Issues concerning Native rights were discussed in Britain during the House
of Commons debates on the Quebec Act in 1774. Both Solicitor General
Alexander Wedderburn and Attorney General Edward Thurlow argued that
conquered peoples deserved to be left in possession of their municipal laws,
customs, and religions.65 This view was later solidified in a parliamentary
report of 1837 that followed judicial precedent. It recommended that the
British concept of “venue” be used to define the extent of British jurisdic-
tion. The queen’s law, and the queen’s peace, extended only to places where
British subjects resided.66 The Colonial Office then made this the basis of its
policy for applying British law in the colonies.

The continental European view, however, emphasized the political will of
sovereignty in the conquest of non-Christian peoples. Official letters of state
from France in 1540, and to Canada and Acadia in 1603, held that Indian
lands could be taken over by treaty, colonization, or conquest.67 This view
continued into the nineteenth century, when the rights of “savages” allowed
them to engage in treaties and be bound to the land.68 In the United States,
it was found in Chief Justice John Marshall’s judgment that Indian title
could be extinguished by conquest.69 Marshall, citing de Vitoria, held that
Indian tribes had a minimal sovereignty as “domestic dependent nations”
that allowed the federal government to extinguish their title.70 But he also
used English law to defend the rights of the Cherokees in Georgia in the
famous Cherokee Nations cases of 1832-33.71 “Civilizing” the “barbarians”
was a European doctrine that became part of the American concept of “mani-
fest destiny” in subsequent decades that stretched across the Great Plains to
the California and Oregon Trails.72 The extension of federal power over
Amerindian culture, law, and land, and congressional allowance of acts to
override treaties, marked the republic’s “New Colonialism” in the second
half of the nineteenth century.73 But Canada’s western frontier would de-
velop more autonomously due to the unique legal position and experiences
of the Hudson’s Bay Company.

The HBC Frontier
The Prairies was “discovered” first by the French and then by the English.
Bounded by the Red River and Hudson Bay in the east, it stretched west to
the Rocky Mountains. Embracing the lower part of the Hudson Bay drain-
age, its major arteries were the North and South Saskatchewan Rivers. This
excluded the northern rivers of the Athabasca and the Peace, which flowed
into the Mackenzie to the Arctic Ocean, and the drainage of the Missouri
and Mississippi Rivers, which flowed south to the Gulf of Mexico. These
rivers, and their drainage, were recorded by French explorers who mapped
the area.74 (See Map 1.2.)
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The first English incursion into the bay was Henry Hudson’s sail of 1610,
landing on the shore of James Bay in the autumn. Hudson named it after
his king, James VI of Scotland and I of England, and the larger bay after
himself. His trade of two deerskins for an axe in the following spring be-
came part of Cree folklore, recited in the 1740s.75 The British north-west
was originally European. Its early merchants and explorers came from Prague,
Avignon, and London, operating through English joint stock companies.
Concentrating on the Saskatchewan River system, London financiers fed
the political interests of Prince Rupert that led to the inaugural voyage of
the Eaglet and the Nonsuch from Gravesend on 3 June 1668 to Hudson Bay,
returning in October 1669 with 3,000 pounds of beaver furs that sold for
£1,379 6s. 10d.76 This was followed immediately with a charter that Charles
II signed for the Adventurers into Hudson’s Bay in 1670 as part of a new
royal policy to create Crown colonies in North America. Most of the early
posts, however, were in French hands until the efforts of Pierre Radisson of
Trois Rivières and John Churchill placed them in company hands by 1697.77

Some contemporaries and modern scholars have argued that the charter
may have been illegal. But as Foster has observed, “necessity” gave it the
force of law.

The law of Rupert’s Land, according to the HBC charter of 1670, was the
law of England insofar as it applied to those people who did not live under
the authority of other previously established nations in the region.78 In prac-
tice, the company accepted the rule of Aboriginal law for the domestic con-
cerns of Native people. A number of indigenous legal customs accepted by
the company are explained in Nigol’s essay. Such usage was confirmed much
later when the Court of Queen’s Bench of Quebec upheld Native customs as
they applied to actions of company employees.79 This was also upheld later
by the Supreme Court of the North-West Territories.80

Nigol provides a study rich in archival materials from the Hudson’s Bay
Company to demonstrate just how much discretion was used by the chief
factors of the company. Drawing from naval, master-servant, and private
company law, they relied on whatever tools they had acquired from their
professional backgrounds. Thus, an Orkney Scot such as Joseph Isbister, who
came from the British navy, treated his post at Albany like a ship. He used a
strict military style for corporal punishment at will without any semblance
of legal process. Regarding Natives as fugitives from a foreign ship, he treated
them as enemies. He swapped blood for blood, imposing legal sanctions
and capital punishment. He also denied his men any contact with Native
women. James Isham, however, at York Factory, had been a bookkeeper.
Lenient toward his men, he tried to use company policy in handling them.
Generous and paternalistic, he believed in Native rights and fathered a mixed-
blood son. He also held that the company had no jurisdiction in the lands



13Introduction

of First Nations. Sexuality, like positive law, had twin faces of prescription
and practice.81

In the end, Nigol shows how the company officers used a mixture of
private and public law at their posts. Because they lacked any knowledge of
formal law, their rule was characterized by discretion. Isbister’s method re-
sulted in conflict and poor trade. Isham’s method led to a collegial atmo-
sphere in which there were few breaches of order and a successful level of
trade. Natives who dealt with Isbister would have had little interest in
English common law. Those who dealt with Isham must have seen it as
customary practices not unlike their own. There were two chief factors and
two legal systems at work. One succeeded; the other did not. One revealed
the king of England as a great white father, the other as the devil in waiting.
Each one, in Foster’s terms, military or civil, drew on the “law of necessity.”
Lacking a court of appeal for “long-distance justice,” the two societies had
formed different laws and customary practices in a conflict of laws situation
that could only be resolved with compromise.

The Cree retained control of the middle ground, especially along the North
Saskatchewan River, in spite of perhaps 500 coureurs living on the land of its
drainage system.82 From 1670 to 1740, preferring to trade with the French,
they worked the French and English against one another to obtain the highest
prices for their furs and exploited English traders to the bay. Since most of
the incoming technology fit into their social structure, the Cree had to make
minimal adjustments. The Europeans, however, were forced for survival to
adopt Native dress, style, and trading habits.83 Nigol explains how com-
pany factors had to disregard instructions in allowing indigenous traders
access into the posts. Foster suggests that the fur trade law that evolved in
these centuries became a unique amalgam of English, Scottish, French, and
Native legal cultures. Eventually, however, the Cree would lose their middle
ground in the company’s ascendant monopoly of 1821-40.84

The original Northwest was Aboriginal, comprising those First Peoples
who populated North America before the European incursions and settle-
ments and who were recognized, under European law, as sovereign states
with their own customary laws. Named by Americans and English-speaking
Canadians as Indians, they had their own voices, their own histories, and
their own understandings of themselves. In the early period of contact,
relations between First Peoples and a European culture that forged national
and regional identities85 were not always cordial. Smandych reveals how
Upper Canadian and Ontario judges were “sublimely ignorant” of British
policy on Natives and their lands and “arrogantly indifferent” to their rights
and traditions. In spite of this, First Nations such as the Cree and Ojibwa
were tenacious in maintaining their legal traditions in the face of incoming
settlers.86 As Harring demonstrates, they had to be. Dependent upon the
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land as they were, their prime directive was to preserve the customary prac-
tices that sustained their communities. (See Map 1.3.)

Various jurisdiction acts attempted to settle the parameters of the com-
pany’s authority. Britain’s Canada Jurisdiction Act of 1803 gave parties in the
“Indian Territories” recourse to the courts of Lower and Upper Canada, au-
thorizing the governor of Lower Canada to appoint justices of the peace
and commit persons for trial.87 Badly flawed, the act did not define the
Territories, and non-British subjects were excluded from its jurisdiction.
When violence erupted between the North-West Company (NWC) and the
Hudson’s Bay Company in 1812-16, the ensuing prosecutions and trials
were described as “perfect chaos.”88 As Foster writes, the attorney general
appealed to positive law, and the jurors acquitted on local circumstances.
According to officers of the North-West Company, Lord Selkirk’s colony of
Assiniboia was based on a defective title. His “buccaneers” maintained by
force a monopoly of land that infringed the Indian Territories and sought
“to sanction injustice and legalize oppression.” In their opinion, the cre-
ation of the colony was in violation of the Proclamation of 1763.89 The Civil
and Criminal Jurisdiction Act of 1821 clarified the company’s authority, but it
was seldom used. It provided Foster’s characterization of long-distance jus-
tice.90 Instead, the company and its courts used a mixture of discretion,
Native custom, and private and public law to resolve disputes.

Common Law Courts and Conflicts
A formal legal system was established in the district of Assiniboia in 1835
with a governor, council, and general quarterly court. Civil and criminal
codes were drafted, and in 1851 at Fort Garry the law of Assiniboia was
declared to be the law of England at the accession of Queen Victoria in
1837. The history of the first court’s recorder, Adam Thom (1840-51), has
been plagued with controversy. Legal improprieties, questionable judgments,
and insensitivity to Natives, Métis, and country-born led to his dismissal. A
recent study, however, finds that settlers, parties, and witnesses brought a
large body of evidence to the court that jurors heard carefully before ren-
dering their verdicts. It suggests that the records of the court deserve more
study than the edicts of its recorder.91 Thus, in Assiniboia, as in other dis-
tricts of Rupert’s Land, questions of law, class, and race caused the Hudson’s
Bay Company to act carefully until the transfer of its charter to the Crown
in 1869.92

Smandych explores the 1845 trial and execution of Capinesseweet, a
Saulteaux Indian charged with and found guilty of murdering a Sioux. An
act of revenge, the homicide seemingly fell outside the presumed bound-
aries of English law. Examining both the colonial and the local contexts,
Smandych contends that Recorder Adam Thom’s belief that Native peoples
were within his jurisdiction can be seen as an evolution in his mind of
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British colonial policy. Foster sharpens that outlook by explaining how Thom
viewed the application of English positive law to such circumstances as “re-
pugnant to justice.” Thus, while Natives were systematically discouraged,
on the one hand, from resorting to traditional means of dispute resolution,
on the other they were encouraged to embrace the alleged benefits of En-
glish law and the quality of its protection.

Hence, in the famous Connolly case, English law applied only in the trad-
ing posts and did not abrogate the laws and customs of Native communi-
ties. As Foster notes, mixed marriages became the universal “custom of the
country” even though, as Nigol explains, the company’s instructions had
forbidden them. Justice Monk’s decision in 1867 (later upheld) was that
Cree law was valid in Prince Rupert’s Land in 1803 because it was a custom
under private international law, and there had been no legal document
changing Cree custom after the Proclamation of 1763.93 In the Mohegan
case, the Privy Council held that the “nation” had a separate system of
municipal law.94 Thus, Cree customs were part of the imperial law. In the
Tanistry case, the court held that by Calvin’s Case local customs agreeable to
English law could continue in force after either conquest (Ireland) or unifi-
cation (Wales), as the law of gavelkind in Kent.95 Thus, Native law was rec-
ognized under English municipal common law. The question was whether
Native custom was part of English municipal law or a municipal law of its
own under imperial common law.96

The problem was that Coke also said that upon conquest all “infidel” law
was void.97 While modified in England, this view was used by nineteenth-
century American judges to hold that tribal customs were barbarous and
thus incapable of recognition at common law. It was against the earlier
legal tradition and early writings on international law. Grotius believed that
giving subjected people their own laws and government was an act of hu-
manity, prudence, and good legislative policy (not really a law of the jus
gentium or “law of nations”).98 Many contemporary observers saw the conti-
nuity principle as part of the law of nations in Canada at the conquest of
Quebec,99 and later in the Connolly case.100 Engrained in English common
law from time immemorial,101 only the legislative power of a sovereign state
could change municipal law.102 Thus, the survival of a pluralistic system of
municipal laws with the positive law of courts and legislatures was compat-
ible with the British concept of sovereignty.

The legal history of the Hudson’s Bay Company had been fraught with
conflict since the early nineteenth century. Much of this violence, however,
was isolated. Foster suggests that company lawyers were always fearful of
the possible consequences of litigation and believed that the company had
no jurisdiction over First Nations. But the problems were sufficient to bring
complaints to Britain’s House of Commons, create royal commissions, and
pose questions on the legality of the charter. The company, as Nigol explains,
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controlled its men by economic pressure, physical intimidation, and toler-
ance of “recreational” violence.103 Thus, it is not surprising that Thom would
attempt to create a regime of law and order in Assiniboia even if it involved
the use of official lawlessness, and that officials in the western expanses of
Rupert’s Land would continue using force with discretion to maintain order
in fur trade society.104 Thom’s regime was later legitimated, as Foster explains,
when the Supreme Court of Manitoba upheld his trial of capital offences
in Rupert’s Land. Later the dominion government would sanction the HBC
to exercise federal jurisdiction in all criminal matters in the Arctic.105

For British law, the local customs practised in Rupert’s Land were deemed
in the 1860s to have been incorporated inclusively into common law.106

Mixed-blood marriages were upheld by the courts under private interna-
tional law because those customs had not been changed by statute since
British sovereignty was claimed in 1763. Colonial courts must, therefore,
enforce local customs under British imperial law.107 In the settlement era of
the colonial period, Native sovereignty co-existed with British or American
territorial sovereignty. In the United States, however, Indians were deemed
incapable of incorporation. They were aliens, and their laws foreign, as long
as they held their lands. Even after treaties and settlement into reserves,
state courts applied Aboriginal custom or Native customary law as elements
of a foreign legal system.108 In “exclusive continuity,” local law was a dis-
tinct municipal legal system outside the imperial constitution; under “inclu-
sive continuity,” it was within that constitution. When the British had
sovereignty over European peoples, the British lived in those lands under the
local municipal system. But for non-Christian lands, nineteenth-century
courts held that settlers within their enclaves had their own law, creating
two parallel municipal systems. As we have seen above, the first British Em-
pire had a proliferation of distinct nations, laws, and customs, with English
settlers bringing their own municipal laws with them. This has become the
principle of continuity establishing the common law doctrine of Native
rights in later Canadian history.109 It also formed the guidelines for the plu-
ralistic legal system that developed with the growth of a modern, capital,
and natural resource economy and society that followed the folding of
Britain’s Prince Rupert’s Land into the Canadian North-West Territories.

Laws and Societies in the Anglo-Canadian North-West, 1670-1940

Custom and English Municipal Law
Virtually all the essays in this volume rely to some extent on the role of
common law custom in law and society relationships in settled communities
of the Prairies. The factory posts of the Hudson’s Bay Company, the Métis,
Doukhobors, and mining communities, the problems of law enforcement,
and the extent to which the law governs human relationships in the family,
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and corporate ones in the community, all invoked customary rights as well as
those restrictions placed upon them by statute and judicial precedent.

In theory, the law of the state replaced the law of the community in Canada
in the course of the nineteenth century. But in practice, as Martin observes,
the judges of the Prairies exercised judicial discretion broadly to include
principles of customary rights that extended back to the pluralistic regime
of fur trade society and into the deep recesses of the common law legal
tradition. The inclusion of customary rights in a legal regime is what Foster
calls a recognition of law as local knowledge. Citing Clifford Geertz and
Justice Oliver Wendell Holmes, Foster suggests that the cultural exponent
of law is found in its living experiences. Working out the tension between
customary and positive law gives us “justice.”

English customary law had its origins in Anglo-Saxon customs: the cus-
toms and laws of the “folk” supplemented by royal and ecclesiastical de-
crees.110 This tradition of common law as custom is at the heart of a concept
of English common law that is based on the customs of the people and not
on the dictates of the sovereign. In the early modern period, which corre-
sponds to the era of the early discoveries and contact with Native peoples,
Sir Edward Coke gave lip service to this concept.111 The link between Anglo-
Saxon England and the sixteenth century was made by the first legal scholar
of ancient English customs, William Lambarde, who edited the early laws112

and outlined the codification process of existing customs from the Anglo-
Saxons.113 Its fullest exposition as legal precedent was by Sir John Davies,
who held that custom, agreeable to people for “time out of mind,” had the
force of law. Called the “jus commune” (“common law”), it was “jus non scrip-
tum” (“unwritten”), better than any law in the world.114 The concept was
enforced by common law jurists such as Sir Henry Finch and Sir Matthew
Hale, who authored the term “municipal law” as an original part of the
common law of England.115

The Scottish and English who managed and served the Hudson’s Bay
Company were familiar, as was their legal counsel,116 with the common law
tradition of local customary or municipal law. Customary law remained
vibrant in England to the late seventeenth century and in Scotland to the
late eighteenth century. Its significance for English trading companies since
the later middle ages, as well as for the HBC, is documented by Nigol. It was
imported wholesale into the North American colonies in the seventeenth
century and engrained in the minds of its judges and legal officials on both
sides of the border.117 It was also brought westward and northward from
New England by those immigrants who replicated their culture in the lands
across the Appalachians118 and from the Maritime colonies across the Cana-
dian Shield.119 For Rupert’s Land, Martin notes its efficacy for the common
law courts. Elements can also be seen in the essays of Foster, Smandych, and
Goodman. A contemporary quoted from the epistles of Horace to explain
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this legacy: “They changed their skies, but not their minds who sailed across
the sea.”120 As early American colonists, they brought their law along with
their cows and furniture.121

The legal history of First Nations has received little detailed examination
north of the forty-ninth parallel. Their law was bound up with family, com-
munity, religion, culture, and economy. When written in the historical dis-
course of neo-Europeans, it was structured by racism and ethnocentrism.
No Natives, for example, could understand how their lands could have been
sold by the Hudson’s Bay Company for £300,000. In 1867, Canada created
an “Indian” policy to replace the colonial one. Treaties 1-7 were framed by
the treaty model of Ontario. Implemented by the NWMP and stipendiary
magistrates from 1873, the policy soon degenerated into oppression, land
theft, and starvation with the demise of the Plains buffalo. Following the
resistance of 1870, the results, as Harring relates, included frequent conflict
and the rebellion of 1885. It took extrajudicial power, Ontario-style, to bring
Natives and Métis within the framework of Canadian law. Disregarding their
rights at trial, mistranslating treaties, creating fraudulent acts, restricting
Natives to reserves, prohibiting the exercise of their tribal cultures, and im-
posing an authoritarian legal order, official lawlessness replaced the unoffi-
cial version.122

The common law world, however, could have provided for a different
outcome had that notion of common law as custom been applied by the
rulers of the day. According to Kent McNeil, if common law courts had
applied the rules of real property law at the point where First Nations had
been integrated into the empire, Natives would have had their land in fee
simple.123 Relying primarily on positive law, McNeil has shown how case
law can be worked to provide for the integration of disparate people pro-
vided they wish to be integrated into a neo-European society. Harring ar-
gues that they did not. When First Nations did enter into treaty negotiations
on “white man’s terms,” they were intentionally misled. Similar problems
confronted the waves of immigrants who poured into the Prairies in the
late nineteenth and early twentieth centuries. Riding the rails into a region
that was nursed by imperial corporate interests for its fur-bearing resources,
those peoples would have to develop a legal system that would accommo-
date settling and using the land with the capital interests required to de-
velop and exploit it. (See Map 1.4.)

Agricultural and Industrial Capitalism
The history of the Prairies has been characterized by three eras: the fur trade
era of 1640-1840, the market economy of the 1840s-90s, and the agricul-
tural and industrial capitalism of 1900-40. In geo-economic terms, the re-
gion was marked by three geological planes that cut across it: the southern
flat plains, the narrow middle parkland with rolling hills, and, for Europe-
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ans, the large and impenetrable northern boreal forest. The rivers flowed
north and east, facilitating transportation from the Prairies to Hudson Bay.
Since each territorial district and later province was carved from south to
north, plain, parkland, and forest were linked into the economies of each
region. Spanning 1,500 kilometres from east to west, and even more from
south to north,124 the region mirrored for Canada in size and role the Great
Plains below it.

The settlement of the Canadian Prairies was seen traditionally as follow-
ing the template of the Great Plains.125 The land acquired from the Hudson’s
Bay Company in 1870 was a national inheritance subject to the national
agenda, like the Louisiana and Gadsden purchases of the United States.
Parliament’s creation of the Canadian Pacific Railway (CPR) in 1880, with its
massive land grants and subsidies, was a corollary of the Illinois Central
Railway of 1850-57. By 1893, nearly half of the agricultural land of the Prai-
ries was in the hands of ten railway companies and their subsidiaries (31.8
million acres). Moreover, 89 percent of the land grants were in Saskatchewan
and Alberta. The railways, however, drafted their own colonization plans
and sold land cheaply to prospective settlers. By 1927, the CPR alone had
sixty-eight colonization offices in Britain, Europe, and the United States. In
addition, the HBC had 6.6 million acres, and land reserved for school belts
was 9.4 million acres. After land reserved for towns and woodlands, a maxi-
mum of 23 percent of agricultural land was left for homesteading.126

The settlement of the Prairies was made possible by two developments
legislated in tandem, the Indian and Homestead Acts. As Harring has docu-
mented, the Dominion Indian Acts of 1869 and 1876 placed Native peoples
in the legal position of children, and the acts of 1884 and 1895 struck at the
foundations of their culture. Treaties 1-7, signed between 1871 and 1878,
ended the region as a multi-use habitat. It was clear, as Harring reveals, that
the Native leaders did not understand the treaties (which were poorly trans-
lated) in the same way, and many communities did not sign them. In addi-
tion, the oral promises of the dominion that the Natives considered as part
of the treaties were later disavowed. “The queen’s promises,” encapsulated
in Native oral tradition since the eighteenth century, were to be no more.
Like the nonconforming European sectarian immigrants who succeeded
them, as McLaren documents, they would be hounded into assimilation.

The Dominion Lands Act of 1872 provided for the disposition of Prairie
land remaining after grants to the HBC and the CPR. It was seen as a corol-
lary of the United States Homestead Act of 1862. Chester Martin went so far
as to call it Lincolnian, diffusing wealth and strengthening democracy. The
age of the homesteader began at eighteen, and women were eligible if sole
head of the family. John A. Macdonald’s “National Policy” brought the “Em-
pire of Dominion Lands” to Rupert’s Land, isolated from the east by the
Precambrian Shield and the Laurentian barrier. The land given, however,
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was small, 160 acres per family compared to 640 acres in most of the Plains
states. Applicants had to be naturalized or declare their intention.127 The
land given, moreover, was also restricted. The 1872 act introduced, as
Goodman explains, the dominion’s control of water rights that would shape
the economic development of the land.

The framework for the settlement of the North-West Territories was pro-
vided in the Homestead Acts of 1875-80. In 1875, the dominion Parliament
gave the Territorial Council limited powers over property, wills, and de-
scent.128 These powers were expanded to those of a province in 1877,129

providing direct power without the intervention of Ottawa by 1886.130 The
acts of 1878-79 were designed to protect family property at the desertion or
death of the husband.131 The Territories gained more autonomy and distinc-
tion when the Real Property Act of 1886 introduced the Robert Torrens land
title registration system.132 Its significance to contemporaries was revealed
in Herbert Jones’ history of the system published in that year.133 Originally
Australian, as Goodman explains, it was adopted by western and Rocky
Mountain states. Its popularity was seen in protecting property rights from
“invisible clouds.”134 But the Canadian government, like that of the United
States, reserved Crown lands to itself outside the Torrens system even after
the creation of the provinces of Alberta and Saskatchewan in 1905 and the
transfer of Crown lands in 1930.135

The purpose of the National Policy was to develop the industrial economy
of eastern Canada by exploiting the natural resources of the Prairies. As
Foster observes, and Goodman and Erion document, the National Policy
built on the great fur trade companies of the colonial era to promote giant
corporations with exclusive monopolies. Natural resources such as water
were reserved to the Crown for the promotion of agriculture and industrial
capital formation. Visioning an economic hinterland, the policy gave rise
to entrepreneurs such as Max Aitken, who obtained through his Royal Se-
curities Company massive financial investment from London, New York,
and Montreal to develop an agricultural, industrial, and commercial infra-
structure for the region.136 (See Map 1.5.)

The era of 1896-1914 was one of capital formation on the Canadian Prai-
ries, bringing it into the forefront of the North American economy.137 Law-
yers such as James Lougheed and Richard Bennett made their fortunes by
assisting the wheels of capitalism through the creation of oligarchies and
monopolies in transportation, banking, irrigation, grain elevators, whole-
saling, and retail merchandising. They drew up articles of incorporation,
assisted in the business plan, forged amalgamations, and defended their
clients’ interests to the highest level of judicial appeal.138 The association
between law and commercial development in North America was never
closer than that achieved in this region.
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Prairie society was very mixed by 1914. Manitoba was more populous
and stable than the Territories, but its European and Métis communities
adapted more slowly to social and economic changes than those of the
previous Territories. By surname, fewer than half of the Prairie population
were British, with 20 percent each western and eastern European. The ma-
jor nationalities were British, European, and American.139 This agrarian so-
ciety was focused on grains and cattle. Financed by London and eastern
Canadian capital, it had the means to create one of the fastest-growing re-
gions of the country until the advent of war and depression.

By 1930, of the ninety-nine million acres for homesteading, only 59 per-
cent had been entered or patented, and 41 percent of that had been can-
celled. Other sources of land use were grazing leases and forest reserves. It
took twelve years for the dominion government to work out the transfer of
unalienated lands to the Prairies. With preemptions, military scrip, and half-
breed grants, by 1930 less than 12 percent of the land was left, and most of
that was unusable for subsistence farming.140 Federal land use policy was
pervasive. It intruded into every aspect of Prairie life. Constantly in flux, its
rules and regulations were not always well known or clarified, making stan-
dard practices and enforcement difficult to maintain.141 As Goodman and
Erion suggest, this practice of ambiguity served well the interests of corpo-
rations founded to exploit the natural resources of the region.

Natural resources were jealously guarded by the dominion government.
While given away to Manitoba in its creation as a province in 1870, nearly
60 percent of its lands had been reserved or complicated by the dominion.
All natural resources, however, were withheld from the North-West Territo-
ries and the subsequent provinces of Saskatchewan and Alberta. In addi-
tion, some twenty-five million acres were reserved for the dominion in each
province in 1905, which were used as a “compensation fund” for subsidies
to the provinces. Alberta, which at the time had 87 percent of the country’s
coal reserves, and perhaps 90 percent of its oil and gas reserves, had a natu-
ral resource industry based on federal leases. Water power also was in the
hands of the dominion. By 1930, over one million acres of prairie were
reserved for irrigation under lease by the dominion. Control was in the
hands of the Department of the Interior, created in 1873 largely for the
management of the region’s natural resources.142 Soon, however, this con-
trol came into the hands of private and public corporations such as the
Canadian Pacific Railway, Calgary Power, and the Royal Securities Com-
pany, which represented the interests of imperial and local entrepreneurs
and financiers.

Corporate Law
The distinction between private and public lands and interests has not been
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clear in North America’s historical past. In Who Controls Public Lands? it was
argued that private industries that utilized public lands such as mining,
forestry, and animal husbandry exercised a control over those lands that
has been detrimental to the public interest.143 This thesis can also be ap-
plied to public water and the hydroelectric industry on the Prairies. The
traditional interpretation of state or provincial regulatory bodies is that they
were created to protect consumers against monopoly powers and high user
rates. Recent work, called the “Chicago School,” suggests that state regula-
tory policy actually benefited utilities and was essentially “captured” by
business interests. The regulation era in the United States dates from 1905
to 1924,144 coinciding with Erion’s study of Calgary Power in these years.

One of the more fascinating areas of legal-historical scholarship in recent
years that intersects the private-public domain has been water rights. Con-
cerned initially with Native peoples,145 it has since expanded to the centre
of the legal history of natural resources.146 According to some historians,
the problem of “eastern”-driven historical and legal professions has sty-
mied the growth of scholarship in this area. The wet and humid east had no
interest in the subject of water apart from how to get rid of it;147 in the west,
water rights were originally fluid, “first come, first served,” and never fixed.
Riparian rights could be upheld by the courts, but there were no legal prin-
ciples to govern the quantities that could be used or diverted. As Goodman
explains, a whole new water law was required due to the environmental
differences that existed in the North American west.

The dominion Parliament responded with the North-West Irrigation Act of
1894. Originating in Australia in the 1840s, and adopted by California, Utah,
and Wyoming, this legislation placed all water rights in the hands of the
Crown.148 Goodman’s analysis of the legislation and debates shows how the
prior allocation system was crafted out of the Australian and western Ameri-
can experiences. This “western” solution to water rights was designed to
allow the Crown to promote agriculture and industry by selling or leasing
such rights to those who would make the best economic use of them. It
enabled the government to patronize large corporations for the develop-
ment of irrigation, hydroelectric, forestry, and energy projects in the Terri-
tories. It had, however, a devastating effect on the lands and resources of
Native peoples and isolated immigrant communities in semi-arid areas that
are still largely unexamined in the legal-historical literature.149

Water was essential for the growth of agriculture and industry in the
southern Prairies. Goodman notes how the “irrigation block” of the CPR
in 1903 was the largest irrigation project in North America. Attacked by
some smaller landowners, its negation of riparian water rights was still
being litigated in the 1980s. Erion depicts how Calgary Power developed a
monopoly of water power in southern Alberta and used that monopoly to
influence and control the regulatory powers of the provincial government,
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1910-28. Using private and public papers, she details the ways in which the
company gained control of all the water sources for the production of hydro-
electric power and became the sole supplier for the city of Calgary. The
entrepreneurial financier Max Aitken and the monopolist Herbert Holt were
able to replicate in Calgary what they had fashioned in Montreal: the rise of
Montreal Light and Power, 1900-6. Their local icon was the young lawyer
from Nova Scotia, Richard Bennett, counsel for the CPR and its vast irriga-
tion company. Bennett knew water.

The story of the Calgary Power Company is a history in microcosm of the
agricultural and commercial capitalism of the Prairies. The Aitken-Holt model
was concocted in the Caribbean, where the Royal Securities Company cre-
ated its first monopolies of utilities with the aid of London and New York
money. Once bond holders had the track record of excellent profits at the
hands of this accomplished team, they would follow it to the western Cana-
dian frontier. Preferential tariffs made Prairie agriculture and ranching prof-
itable. They enabled entrepreneurs to gain control first of the water supply
and then form combinations to exploit the market for cement, pipe, lumber,
agricultural machinery, and grain elevators. Government-appointed regu-
latory bodies proved unequal to the task of protecting consumers.

The secret of water use was to gain control of the federal licences, build the
dams and the hydroelectric facilities, and offer low prices to stave off compe-
tition. The federal government and the courts used the principle of the “com-
mon good” to allow the development of large hydroelectric projects over
the interests of individuals.150 Calgary Power applied this legal principle to
its profitable use. The low water rates of 1912 were raised in 1920 and raised
higher in 1928. The Public Utilities Board created to regulate them met
largely in private. Empowered with the regulation of electric and natural
gas utilities, as well as telephone, it was saddled with multiple administra-
tive tasks and devoted most of its energy to approving the sale of public
land, securities, municipal contracts, and local government borrowing. Erion
relates a Great Plains success story in which state regulatory policy ben-
efited utilities that were “captured” by private business interests.151 The
Chicago-Illinois experience, 1914-24,152 bears a close resemblance to that of
Calgary-Alberta. It became the model of capital formation for utilities in
the region. The issue of “control” in the marketplace was not, however,
isolated. It was also at the heart of a rapidly growing and diverse society
concerned with social control and criminality.

Law Enforcement and the Courts
The problem of control in ordering the economic life of the region for the
capital formation of eastern interests, as we have seen above, was also evi-
denced in the area of law enforcement. While the HBC can be seen in busi-
ness terms as the precursor of the CPR, Canada Cement, the Alberta Pacific
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Grain Elevator Company, and Calgary Power, it can also be seen in legal
terms as the precursor of the North-West and Royal Canadian Mounted
Police. In ways more subtle than Macdonald’s Conservative government
may have perceived, the task of bringing order to the Prairies was based on
the Anglo-American tradition of mercantilism. The vast expanse of this
sparsely populated, multiracial region required multidimensional corporate
identities sufficiently powerful to withstand the vicissitudes of an unyield-
ing prairie environment.

Legal conflict in Prince Rupert’s Land before 1870 was based on the initial
contact between Native peoples and merchant capitalism; after 1870, it was
between merchants and consumers, farmers and bankers, employers and
employees, and the perpetrators of personal and property crimes and their
victims. The critical transition period was from the 1830s to the 1880s. As
we have read, it was not a peaceful environment. The HBC in the past had
often ignored violence and allowed extralegal solutions to thefts and kill-
ings associated with the fur trade. Thus, with the transfer of Rupert’s Land
to the dominion in 1870, Prairie society was not at peace.153 The introduc-
tion of arable and husbandry farming by immigrants did not produce tran-
quility. A more recent study of the ranching community in southern Alberta
at the grassroots level depicts a rural society that suffered violence and death
with little outside protection down to 1914.154

Harring paints a challenging view of the arrival of the NWMP in 1873. It
was accompanied over time with the disappearance of the buffalo, the ad-
vent of the Indian Act, the loss of Natives’ collective commons, treaty nego-
tiations, the institution of a pass system, and a legal assault on indigenous
culture. What that culture received, on the basis of the white man’s story,
was a “legally structured frontier.” According to Marquis’ essay, the struc-
ture was a buffer between the Métis and Natives on one side and immigrant
settlers on the other. Once occupied with treaty making, First Nations brought
their own agendas to the table. They believed that their rights, as under-
stood by their representatives, were protected. They were not. For example,
when they turned to the Territorial Council to protect the remaining buf-
falo, the dominion government vetoed the ordinance. Thus, subsequent
relations between Natives and neo-Europeans were poisoned, culminating
in the rebellion of 1885.

The portrait of a more violent west has been crafted quite recently.155 This
view has been corroborated by Justice J.W. McClung, who, in an entertain-
ing study titled Law West of the Bay, has used episode after episode to docu-
ment the culture of violence that marked the North Saskatchewan River
valley from 1778 to 1900. Edmonton becomes the “murder capital” of Prince
Rupert’s Land and law the work of vendetta, siege, and trophy scalp.156 Cap-
tain William Butler’s report of his winter journey from Fort Garry to Rocky
Mountain House in 1870-71 recorded rampant crime and massacres and led
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to the establishment of mounted police and civil magistrates and the extin-
guishment of Native lands for settlement along the North and South
Saskatchewan Rivers.157 This view has been advanced by Robert Waite for
the Idaho Territory, Warren Elofson for Montana and Assiniboia in the same
period, and Jonathan Swainger for the Peace River country afterward.158 In
these regions, lawlessness was rampant, violent crime increased with the
growth of modernity, and law enforcement was ineffective. And, as Lesley
Erickson has shown for women on the Prairies, it was not just a problem
caused by Natives, immigrants, and working-class men.159

According to Robin Fisher, the Prairies were peaceful compared to British
Columbia,160 and the Canadian stereotype of the peaceful west was based
on the Prairie experience. This traditional view was also espoused by Wilbur
Bowker, who believed that the great dedication and efficiency of the NWMP
and the stipendiary magistrates pacified the region by the 1880s with “Ex-
peditious Justice: Western Style.”161 A more judicious perspective of this
stereotype has been put forward by a historian of the NWMP, Rod Macleod.162

The archival evidence, both qualitative and quantitative, supports the view
that violence was an integral part of the Prairie historical experience from
the eighteenth through the early twentieth centuries.163 McLaren suggests
here that changes in the Criminal Code that expanded crimes such as va-
grancy and criminalized other nonviolent actions may have contributed to
this development. According to Lin and Brannigan, the seeds of violence
were being sown in taverns, pool and dance halls with alcohol, gambling,
prostitution, and fisticuffs. What distinguished the Prairies from the Great
Plains below was the absence of armed troops to extinguish the Native popu-
lation and the criminal activities of corporations and organized vigilantes.

The few historic confrontations of organized violence, such as the Riel
Rebellions, the Cypress Hills Massacre, and the Winnipeg General Strike,
were due perhaps to a combination of racial and economic forces. Land
speculators, and the actions of Natives, Métis, and later European immi-
grants, were prominent players in those events. Crossing the Prairies was not
unlike crossing the Great Plains. For Native migrations as well as settler incur-
sions, many a man, woman, and child would have “seen the elephant.”164

Many would turn back, and many would die. Hardship was endemic to
their existence, and the sharp appearance of economic forces that threat-
ened that existence may have been the breaking point. As McLaren reveals,
Liberal federal governments promoted their pilgrimages. And provincial
police forces, according to Lin and Brannigan, identified them as “danger-
ous classes.” Thus, on one level, the dissidents who took part in organized
violence may be seen as the Canadian section of the American “Civil War of
Incorporation.”165

The continuing threat of organized violence was met by quasi-military forces.
The military model was as important in the Prairies after Confederation
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and the transfer to Canada as before, as witnessed in the alternatives as-
sessed by Nigol that faced the chief factors of the Hudson’s Bay Company.
The North-West Rebellion of 1885 has long been viewed as a defining mo-
ment in the history of the new Territories between Native and Métis and
immigrant societies.166 Wandering Spirit’s jailhouse interview of 26 Novem-
ber 1885 recalled how Louis Riel had dispatched his messengers to the camps
of the Cree to rise up with him and destroy the Canadians, whose govern-
ment had reneged on its promises and treated them badly.167 The federal
government saw the issue as one of the survival of a settler’s west, an issue
that it had accused the HBC of fomenting in the “insurrection” of 1875.168

The victory of the militia spelled the end of the First Nations as a political
and military force in the region.

The NWMP became the rock of law enforcement. Created for the Prairie
environment, they became the Royal North-West Mounted Police in 1904
and the Royal Canadian Mounted Police in 1919, with the added duties of
security and intelligence. On the Prairies, they were seen as a symbol of
Canadian sovereignty in an area threatened by Indian Wars and American
expansion as well as an institution that would facilitate settlement.169 Harring
reveals further the extent to which their extraordinary delegated judicial
powers enabled them to control and settle the frontier on Ottawa’s terms,
especially with regard to Métis and Native peoples. Lin and Brannigan note
that they served as a model for the creation of the Alberta and Saskatchewan
provincial police forces in 1917. In the Yukon, the NWMP became an insti-
tution of Canadian imperialism.170 While politics was an important element
in the history of the Mounted Police, other elements were equally impor-
tant. Marquis, Canada’s historian of the police, suggests that policing must
be studied within a comparative context and, in this volume, demonstrates
why.171

Marquis, comparing the NWMP with the Royal Irish Constabulary, pro-
vides an analysis of what each was supposed to be and what each became.
The Mounted Police were projected to be a multiracial force. Circumstances
surrounding the resistance of 1870 caused them to be predominantly Anglo-
Celtic. Physical stature and military experience were deemed to be crucial.
Yet nearly 70 percent of them were skilled workers, farmers, and clerks,
many of whom could not ride. Advancement was to be by merit, but poli-
tics proved to be more important. They were encouraged to protect the
Natives, which they accomplished to a significant degree. However, by 1900
they were arresting more whites per capita than Natives and Métis. By 1914,
the force had become bushwhackers, colonizing agents, roving bureaucrats,
and sometimes policemen. And by 1921, when the Royal Irish Constabu-
lary was being disbanded, there were orders not to hire them because they
were perceived as unsuited to the role of a Canadian policeman.
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The test of the NWMP as law enforcers can be seen most graphically in
the trials of the Riel Rebellion of 1885. The subject has a considerable litera-
ture,172 but one topic that has not been fully explored is that of language.
We tend to forget that First Nations’ understanding of the treaties in the
1870s was different from that of those who had drafted them. Canadians
are well aware of such misunderstandings caused by language. It has beset
the history of Anglo-French relations since the Conquest of New France in
1760. As Harring has demonstrated, it has also coloured some of the great
trials in the region.173 In the 1885 trials, he found that the evidence was
weak, the defence counsel perfunctory, and jurors and judges biased. Native
people’s stories were never admitted into court in their own words. Some
recalled the woeful translation given to One Arrow in 1870: that he had
knocked off the queen’s bonnet and struck her in the rear with his sword.174

Smandych notes here how such trials were primarily for Ottawa and local
spectators. (See Map 1.6.)

A major distinction between law enforcement in rural and urban areas
was the “enforcers.” Mounted Policemen ruled the grassland, parkland, and
small towns, assisted by local militia. The larger towns and cities, however,
were searching for a system of law enforcement that was closer to the needs
and agendas of their communities. Saddled with the NWMP, who drew their
authority from Ottawa, fast-growing and populous communities were look-
ing to local forces who would have a shared responsibility in the collectiv-
ity of the town environment. Perhaps they were aware of the limitations of
the dominion police in shouldering that collective responsibility. Once they
could afford their own police, they did not hesitate to create them under
provincial statute. Thus, the police magistrate became a key figure in the
law enforcement scene from the turn of the century.

In their study of crime in Calgary, 1882-1939, Thomas Thorner and Neil
Watson have made a quantitative analysis of crime rates per capita in the
city. The crime rate was high in the early years, dropped and remained rela-
tively stable for several decades, and fell sharply during the First World War.
The rate rose from 1919 and then fell dramatically during the Great Depres-
sion.175 In the rural judicial district of Hanna, the records for the common
crimes of theft and drunkenness reveal that the crime rate per capita was
less than half that of Calgary, and most thefts seem not to have been of a
malicious intent or reflective of economic trends.176 While hardly conclu-
sive, this evidence suggests that reported crime was much more an urban
than a rural Prairie phenomenon. Even then, however, criminal activity
may have been largely unreported. David Bright, in a pathbreaking study of
crime in Calgary in the interwar years, reveals that sexual crime was an
enduring feature of civic life, state categorizations were not always relevant,
prosecution was irregular, and conviction rates were low.177
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One of the major reasons for the rise of crime rates in Alberta and
Saskatchewan during the First World War was the creation of provincial
police forces. The British Columbia Provincial Police were founded in 1858,
and Manitoba had a force since 1880, but the other two Prairie provinces
did not adopt them until 1917. Lin and Brannigan examine the history of
these two forces and present their findings with an elaborate method of
qualitative and quantitative research. These forces were created in part be-
cause the dominion government could no longer afford an increase in en-
forcement during the financial exigencies of the war, and in part because
the provinces wished to expand the enforcement of new liquor control
and public order offences that were part of the moral reform movement of
the era. The law of the local community was resurfacing as European im-
migrants replaced Native peoples and Métis as the non-Anglo-Canadian
peoples.

The result was a paradigm shift in enforcement. First, there was a shift
from class control involving Natives, Métis, and non-English-speaking im-
migrants to public order crime control. By the late 1920s, there were more
arrests under provincial statutes than there were for crimes under the Crimi-
nal Code of Canada. Drunkenness and vagrancy were given more prosecu-
torial energy than major personal and property crimes. With the social gospel,
prohibition, and women’s rights movements, foreign immigrants became
the target of provincial policing. Striking miners and communist leaders
were also selected. The problem was that convictions did not match arrests.
Witnesses were unwilling to give evidence for such offences, and juries were
reluctant to convict the accused. Since the costs of provincial policing did
not match the results, criticisms by stipendiary magistrates and justices of
the peace (JP), coupled with the impact of the Great Depression, caused a
crisis in legitimation that brought about their abolition in 1928-32.

Farther north, in the North-West Territories of the post-1870 period, policy
choices in dealing with Native peoples fell into well-worn shoes. In some
instances, the nonapplication of Canadian criminal law was deemed pru-
dent, inasmuch as the Inuit were following traditional methods of dispute
resolution and avoiding the excessive costs of formal investigations and
trials. The advent of the RCMP brought increased trade and firearms but
also disease, debt, and crime.178 As Smandych and Foster note, in some quar-
ters this arm of the law had run into arctic societies with the charter of
1670. Consequently, the presence or absence of Canadian law and legal
officials could either reinforce traditional methods of dispute resolution or
discourage them, while responding to the necessities of Canadian sover-
eignty in the north. The focus and success of prosecutorial energies depend
in large part on the lawyers who litigate and the judges who determine
them in the courts. Thus, the rise of a legal society of lawyers, magistrates,
and judges from different regions, countries, and occupational backgrounds
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would affect significantly any attempts of the state, territory, or provinces
to exercise successfully the kinds of control that were evidenced more fre-
quently in eastern Canada, Great Britain, or the United States. While stat-
ute law was the law of the state, legal challenges and judicial interpretation
remained buoyant in this youthful society.

Judges and the Law Profession
The history of legal society on the Prairies, and its ties to commercial activ-
ity, can be seen more fully in the activities of early legal practitioners. Most
of the early professional lawyers in Manitoba, for example, 1870-1900, made
their living not by legal practice but by “brokering.” This meant acting as
businessmen and drawing contracts for railways, banks, insurance compa-
nies, and real estate and acting as middlemen in such transactions.179 The
practice was equally matched in the North-West Territories from the 1890s
to the 1920s. Those who were unwilling to develop business interests re-
mained poor, retaining their hardy lifestyle and entertainments.180 Richard
Bennett counselled many prospective lawyers not to go west unless they
were prepared to use their law for business practice and speculation.181 Thus
uniting with leading businessmen, lawyers helped to forge the credit net-
works that wrought the agricultural, industrial, and commercial enterprises
of the region.182 Lawyers who survived the postwar depression did so by
being willing to undertake the collection of receivables, debt foreclosures,
and civil actions under twenty-five dollars and by being tolerant of clients
who did not pay their fees or did so in kind.183

The creation of the province of Manitoba and the North-West Territories
in 1870 brought an odd collection of lawyers and judges to the Prairies.
They came from all over: Great Britain, Ireland, Nova Scotia, New Brunswick,
Quebec, and Ontario.184 According to contemporaries, they were “characters”
who were eclectic in their manners, jovial in their personal relationships,
and unexpectedly learned in their craft.185 The first generation of lawyers in
Manitoba was rural, practising in small towns and communities. By 1910,
most of these lawyers had left the small towns for the cities. Nonetheless,
they did not give way to the large law firm in the manner that occurred in
eastern Canada.186 By 1910, at least half were still in small firms, and one-
quarter were practising alone.187 The conditions that prompted them to “go
west” were largely unchanged from the 1870s.

The growth of the large corporation, however, redefined the role of the
law profession. In a trend that started in Manitoba and moved west, lawyers
were becoming less involved in litigation and more active in legal counsel-
ling. By the turn of the century, they were serving as “preventive technical
legal counselors” to enable businessmen to avoid the costly and time-
consuming nuisance of litigation.188 Maintaining an essential service indus-
try for banks, insurance companies, wholesalers, and retailers, they became
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community leaders who devoted considerable time to churches, schools,
charities, and social and sporting clubs. For central Alberta, Jonathan Swainger
has revealed how lawyers filled the gap in financial services by being lenders
of first resort as well as agents for financial institutions.189 In southern Alberta,
Henry Klassen has revealed how they organized credit networks and be-
came a conduit for the flow of capital into the region.190 Later, in the inter-
war years, they would maintain these capital and credit functions in spite
of meagre fees and bankruptcies during the Depression era.191

The legal profession was quite homogeneous in the late nineteenth and
early twentieth centuries. Most lawyers and judges were British descendants,
with a distinct number from the Maritimes and Ontario.192 The Maritimes
influence was prominent. Edward Wetmore came west to join the new Ter-
ritorial Supreme Court in 1887 after directing the consolidation of the New
Brunswick statutes. He later assisted in the consolidation of the Territorial
statutes in 1898 and those of Saskatchewan in 1908.193 Influential in cases
upon appeal, his elegant judgments gave credibility to the precedents cre-
ated. Lawyers who set up shop in places such as Moosomin and Fort Macleod
established local customary law with their legal opinions. One would not
often go to the Supreme Court en banc at Regina without “a Moosomin opin-
ion.”194 They also did not hesitate to bring their culture with them. Like
Charles Pringle Conybeare, they brought their clothes, furniture, social hab-
its, and religion, and they replicated their orchards and gardens.195

Justices such as Charles Allan Stuart were keenly in tune with the mind-
set of a non-British immigrant society. During the First World War, when
the United States and Canada were dealing with the problem of alleged
subversion by Germanic immigrants, the Supreme Court of Alberta used a
strict interpretation of “intent” to protect the civil liberties of central Euro-
pean immigrants from the suits of overzealous xenophobes. In 1917, in the
midst of the worst years of the war, Stuart evolved a “clear and present
danger clause” test for a flood of sedition charges.196 He granted an appeal
for the protection of individual rights on a thorough examination of En-
glish case law and legal treatises. This was two years before Justice Oliver
Wendell Holmes Jr. adopted a similar test in the US Supreme Court.197

Swainger’s original study of this subject suggests a court that was on the
cutting edge of civil rights.198 Martin’s analysis of the court’s judicial tradi-
tion enables us to understand how such precedent-setting judgments oc-
curred in Alberta.

The second generation of lawyers and judges learned their trade on the
Prairies. One of the most outstanding lawyers of the 1920s-50s was James
Milvain. His father, James, arrived in Lethbridge as a sixteen-year-old “re-
mittance man” from Newcastle-upon-Tyne, England, as an apprenticed
ranch-hand. Ranching on the Porcupine Hills, his son James was a lawyer
from 1927 to 1959 and justice and chief justice of the Supreme Court’s Trial
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Division from 1959 to 1979. Approachable, personable, and community
oriented, “Uncle Val” discussed cases in chambers as well as in the court-
room and listened to people outside as well as inside the courthouse. He
went out of his way to resolve cases involving Native peoples out of court
with local customary practices. As lawyer and judge, he believed that dis-
putes were better served when resolved out of court rather than within.199

Milvain was well nurtured in the municipal law tradition.
The judges of the first two generations of the Territories had the burden

of creating a law that would facilitate the region’s distinct and increasingly
varied society. Martin has examined the 614 Supreme Court cases for 1887-
1907 and produced an incisive analysis of the law and precedents that they
made. The courts were awash in civil cases, many requiring homemade rem-
edies. The result was a perusal of English, Canadian, or American prece-
dents to fashion a law that would become unique to the Prairies. Some of
the new substantive law that they carved can be seen in the subsequent
discussion of private and public law. The process in which they engaged
reveals the stresses and strains of a frontier settler society.

The bench was always mindful of English and Canadian precedents. But
judges did not hesitate to identify and create accommodations for local
circumstances within their judgments. Having to come to terms with Na-
tive peoples and immigrants, as discussed by Foster, Harring, and Smandych,
they were careful in handling the tension that existed between rules and
precedents articulated within the law. Foster observes that the settlement
history of the Red River Colony could be told “solely through a narrative of
the lawsuits and prosecutions that took place” between 1813 and 1873.
Martin’s analysis for the succeeding generation sketches the rules of a new
society and the means by which they were hammered into shape.

Prairie judges saw themselves as exercising independent judgment in the
best English common law tradition, relying on “the customs of the coun-
try,” judicial precedents, federal and provincial legislation, and necessities
of the age in a frontier society that was in the midst of an agricultural and
industrial revolution. There were, however, cracks in their work. As we have
seen, Natives, Métis, and non-British immigrants could and did suffer at the
hands of the law owing to its inability to handle problems of language,
culture, and religion. The essays of Foster, Harring, Nigol, and Smandych
explore those problems in depth. The problems of law and justice, from the
conflicts of 1812-18 to those of 1870 and 1885, were not easily eradicated
in the era of 1886-1918 nor of 1918-40.

Nonetheless, judicially the North-West Territories was in the mainstream
of the British common law tradition. Since many of its judges were from
eastern Canada, they were deeply immersed in English law and the custom-
ary common law tradition. The list of British statutes in force at the cre-
ation of the Territories in 1870 (their reception date) was prodigious, as
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were those for Alberta and Saskatchewan in 1905.200 No Supreme Court jus-
tice would lack knowledge of medieval statutes ranging from Westminster I
(1275) to the Statute of Uses (1536). The same could be said for the judges of
Manitoba.201 The graphic picture of the work of the early judges presented
by Martin provides the link between the British common law tradition in
the Prairies and the modern history of the judiciary in its provinces.202 The
discretionary regime of law and justice that has been noted by Nigol and
Smandych gave way to the need to establish certainty with firm precedents
in a new positive law tradition unique to the region. And this new positive
law tradition can be perceived in the development of several private law
regimes.

Private Law
Lawyers were at the forefront of creating a new and unaffected legal system
on the Prairies. Through advising governments and legislatures, and fram-
ing pleadings, they developed a simpler law of property and of drainage,
matters crucial to the region’s economic development, and less cumber-
some forms of public boards, commissions, and municipal jurisdictions.203

John Phillip Reid, writing about law on the Overland Trail, suggests that we
can best understand a society from its civil behavioural patterns. Therefore,
the onus on the legal historian is to research property dealings, debtor-
creditor relations, and other common civil transactions to draw more far-
reaching conclusions on the habits, actions, and values of society.204 These
are, unfortunately, among the least-studied areas in the history of the Prai-
ries and thus still unknown. We can, however, piece together the ways in
which private law regimes developed in the areas of family law, gender, and
ethnicity.

The law of intestacy in Canada, drawn from English common law, had
always favoured fathers at the expense of mothers and children. The North-
West Territories, however, did not follow that practice. It favoured wives
who came west to build their husbands’ estates. Thus, the North-West Terri-
tories Real Property Act of 1886 gave provisions for wives and children and
allowed illegitimate children and their children to inherit through their
mother as if legitimate.205 The legislation was designed to encourage pro-
spective wives to come west and contribute to family structure. The legisla-
tion, however, was not original to the Canadian Prairies. It had been tested
successfully in the Great Plains and other states south of the border from
Massachusetts to California.206 While later federal legislation placed limits
on the disposition of estates,207 the federal Intestate Succession Act permitted
the Prairie provinces to amend it, allowing courts to alter the statutory dis-
tributions for spouses or children.208

A similar development occurred with dower and curtesy. Under dower, a
wife could claim one-third of the family estate of the deceased husband,
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and under curtesy the husband could claim all of his wife’s lands at her
death. On the Prairies, however, the Torrens system of registering land title
abolished both dower and curtesy because they restricted the free transfer
of land.209 In Alberta and Saskatchewan, where the beneficiary died before
the testator, the common law rule that there was no gift to the beneficiary’s
children was abolished, with the gift saved for both wife and children. Later,
in the First World War, the Prairie provinces brought back dower acts in
1915-18 that gave wives life estates in their homesteads. Further, in Alberta,
the legislation gave the wife a life interest in her husband’s homestead on
his death irrespective of his will.210 (See Map 1.7.)

Life was not, however, always favourable to women in this region. Using
the Supreme Court reports, and the archives of the attorney general, Allison
Rankin has examined the history of divorce on the Prairies, 1905-30.211 Young
wives were expected “to haul a double load.” Not receiving equal rights to
guardianship, child custody, or alimony, they could obtain divorce only by
an act of the dominion Parliament. Rankin explains how, in Board v. Board
(1918), the celebrated judgment of the Supreme Court of Alberta that Britain’s
Matrimonial Causes Act of 1857 was received in the Territories as part of the
law of England as of 1870 was not as pivotal as historians have claimed.
While the court was the first one in Canada to allow divorce petitions to
succeed, the result brought only partial relief for aggrieved women. Early
cases were petitions brought by husbands, with most petitions by wives
uncontested. The court’s narrow definition of domicile that precluded ap-
plications from women whose husbands left them for other jurisdictions,
and grounds for mental cruelty, were still restrictive and upheld by the Judi-
cial Committee in Westminster Hall.

The pivotal, but limited, changes concerning the law of divorce and fam-
ily relations in Alberta spilled over into Saskatchewan in the early twentieth
century. The influences behind this change were not far from the Prairie
provinces. The courts in Great Plains states such as Montana in the 1880s
and 1890s allowed wives to petition for divorce based on mental cruelty
and wilful neglect, and juries awarded dissolution. In the “single incident
ruling,” the Supreme Court held that a single slap, verbal abuse, or a threat
was a ground for divorce.212 Husbands were held to higher standards of moral
behaviour in their matrimonial unions, a condition that led to the “com-
panionate marriage” originating in California in the late nineteenth cen-
tury. Whether middle or working class, judges and juries granted divorce at
a high rate, reaching 70-80 percent in this era.213 They accepted the prin-
ciple of divorce where women became victims of selfish and tyrannical men
in their failed personal and family relationships.214 These developments led
to a new sense of womanhood south of the border that was not without
influence in the Prairie provinces. Women read these stories in newspapers
and magazines and heard of them in their travels. Divorce petitions forced
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men to conduct themselves with higher moral standards. Judges, in raising
the bar for the behaviour of husbands, were creating a new form of protec-
tion for the family called “judicial patriarchy.”215

Gradually, these ideas and the precedents that developed from them
brought change to family law on the Prairies through justices such as Stuart
who were open to legal precedents from Maritime provinces and Great Plains
states where divorce was attainable. Change, however, came slowly since
judges were suspicious of a movement that struck at the foundation of pri-
vate rights. Plains courts began to see parents as mere agents of the state to
rear their children, creating a situation that undermined parental rights
and empowered the state to legislate in areas of family and child welfare.216

The situation also led to a form of consensual divorce in the late nineteenth
century.217 Alberta and Saskatchewan judges, however, did not go so far as
to accept changes in family and private law areas where traditional and
customary values were seen as essential to a stable society.

While the law was not favourable to women in the early twentieth cen-
tury, neither was it favourable to groups who had been excluded from soci-
ety because of nontraditional behaviour and beliefs. The Sons of Freedom
were Doukhobors who refused to send their children to public schools, re-
sponding to a 1927 movement to require all education to be in English. In
Yorkton, Saskatchewan, fifty-five Doukhobor adults and children were ar-
rested on vagrancy charges for appearing nude in public. This mode of pro-
test, matched by Sons in British Columbia, resulted in changes to the Criminal
Code that increased the punishments for this offence. McLaren’s essay, an
exhaustive search of private and public records, relates the arrests, prosecu-
tions, and convictions of these splinter ethnic groups.

Educational policy had become part of the “test” of the new immigrants
of the 1920s and 1930s. The Russian language, in particular, was seen as the
language of communism in this age of the “Red Scare” and the Sons of
Freedom as Bolsheviks. Saskatchewan had become a centre of ethnic, cul-
tural, and linguistic tension in the Prairies. Manitoba had passed through
this phase, and Alberta was not there yet. The Saskatchewan situation was
more volatile. A Ku Klux Klan rally at Moose Jaw in 1927 drew 10,000 spec-
tators. Saskatchewan, unlike British Columbia, had no detention centres.
Thus, it was ill equipped to deal with nude public protests in the streets. In
the end, only arsonists were prosecuted, and few were sentenced. McLaren
reveals the extent to which minorities were forced to comply with the law
of the state. As in the earlier history of First Nations, common law was not
always kind to those who represented minority interests and an alternative
culture. But the legal system proved accommodative in absorbing local cus-
toms into positive law. Individuals were made examples of, and the big
stick was used with discretion. Therefore, from First Peoples to later immi-
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grants, legal pluralism was the glue that bound together a many-tongued,
multicultural society.

Epilogue
The frontiers of English common law extended across the Canadian Prai-
ries from the Great Shield to the Rocky Mountains. For the neo-Europeans,
“colonists carry with them only so much of the English law as is applicable
to their own situation ... What shall be remitted and what rejected, at what
times and under what restrictions, must in case of dispute be decided in
the first instance by their own provincial judicatures.”218 For the Natives,
their law was incorporated into the imperial common law as common cus-
tom as they treatied to become part of the Canadian nation-state. Native
peoples might retain their First Nations but as subdivisions of a common
law state. For those Natives who did not enter into treaties, the law of the
state bore only so much force as circumstances allowed. This has meant
that much of the Prairies still lacks a law of the land that has reached a
middle ground. The sea and remains of rock that were being crushed on
the anvil of conflict and assimilation in the eighteenth, nineteenth, and
twentieth centuries are still a focus of disputed territory at the dawn of the
twenty-first.

These remains, in legal-historical terms, are those of English municipal
law – a large, inland sea that still contains the conjunction of pluralistic
legal systems. A more complex system than Native customary law, munici-
pal law covered the whole range of customs operative in a common law
world, from the unwritten to written positive law. It has become the struc-
ture for the study of the law of its mother and other common law coun-
tries.219 Individual jurisdictions established their own rules and procedures,
and high courts determined their legitimacy. The customs of local people
and their communities were larger than the law practised in their courts,
which itself was larger than the precedents that emanated from the highest
bench of all. Positive law defined the law of the state, municipal law the
practices of its people. When Natives referred to “the queen’s promises,”
they envisioned no more than those with whom they treatied.

All the factors and situations above have been witnessed in the legal his-
tory of the Prairies. Its original Native peoples, successive waves of Euro-
pean immigrants, and the migration of neo-Europeans from east to west
and from the southeast to the northwest, individually and collectively, have
influenced the history of its law. Moreover, external factors are even more
important than internal ones in the history of its peoples as well as its laws.
As historians of imperial history have discovered, race and the quest for
adaptation to modernity were instrumental in the formation of national
identity and therefore an integral part of a country’s legal culture.220
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Philip Girard and Jim Phillips, writing in the Osgoode Society’s volume
on Nova Scotia, noted how different the legal history of the Maritimes was
from the legal history of Ontario and Quebec and how different again both
regions were from the Canadian west. They noted that two-thirds of the
first essay collection on the Canadian west – Law and Justice in a New Land –
were devoted to Aboriginal rights, natural resources, and law on the fron-
tier.221 We can now add to these differences new legal regimes for the end of
riparian water rights, the privatization of public utilities, the rise of oligarchic
and monopolistic forms of business organization, and the creation of plu-
ralistic customary rights. The latter would assimilate Native peoples, Métis,
and non-English-speaking immigrants into an Anglo-Canadian society that
would look more to the British, the vision of Prince Rupert, and the Great
Plains and Rocky Mountain states than to the eastern regions of the coun-
try for much of its inspiration and movement to modernity.

There is one area, however, in which the legal history of the Prairies re-
flects that of the Maritimes and bridges the thesis of David Flaherty with
which this essay began: external legal history. The Girard and Phillips state-
ment that a “subtle and complex mixture of English, American, and indig-
enous influences was at work in shaping and reshaping our legal order from
the earliest times” can also be applied to the Prairies.222 The difference was
that the English influence was part of a larger British one that involved
Scottish, colonial Australian, and western American influences. The results
were shaped by similar concerns that cut across all regional boundaries of
the country once the North-West Frontier entered into the mainstream of
life in Confederation: a balance between progressive reform and an innate
conservatism lodged in the customs and values of the past.

Comparative legal-historical writing was one of the great developments
in the past century, especially in colonial legal experiences.223 It has caught
the imagination of scholars of the North American west and urges the ne-
cessity for cross-borderlands legal history.224 For example, a recent study of
settlement has observed that the process of immigration was similar on
both sides of the Great Plains–Prairies border, from social relationships to
the formation of communities.225 And Donald Pisani’s essays on public policy
in the western states reveal clearly how their people feared centralized power
whether it was federal or corporate, believed in practical local solutions,
placed their trust in the marketplace, and respected the law to maintain so-
cial order.226 Thus, a comparative examination of municipal law formation
waits for its historian. Topics might include the multicultural discourse of
conquest, Native, European, and neo-European cultural conflict, imperial-
colonial relations, origins of regional identity, Native-state relations, crimi-
nal justice institutions, domestic violence and crimes against women, natural
resources law, personal and corporate rights, consumer rights in the growth
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of a market economy, the rise of litigation in a pluralistic society, and the
rule of law among the high priests of the judiciary.

Several common points of reference are prominent. In the Rocky Moun-
tain area of the United States, the influence of the environment was perva-
sive, whether in mining, water, forestry, labour, or corporate law. There was
little discussion of fundamental legal principles or “rights.” There was, in-
stead, an unfettered belief in private initiative, a suspicion of human
behaviour, and skepticism of politicians and governments.227 Frontiers were
at the crossroads of Native-white relations.228 Perhaps they were also at the
intersection of law and society in the Great Plains and Prairies. Similarities
between the legal culture of the Prairies, and that of the Great Plains and
Rocky Mountains, are too strong to ignore.229 They include the rise of cor-
porate monopolies in an agrarian society, the organization of working men
and strikes, the movement for women’s rights and suffrage, the advent of
women into the law profession and the magistracy, a romantic view of na-
ture and the environment, and the ideals of freedom, personal rights, and
rugged individualism.230 In the end, what these essays demonstrate in their
totality is that the North-West Frontier was shrouded by multiple frontiers
and that the Prairie region had several legacies from Aboriginal, British,
Canadian, and American influences that shaped it in a distinctive manner
that is still undergoing historical reconstruction.

On New Year’s Eve 1949, as Hamar Foster recalls, he travelled across a
frozen river to a New Year’s party at the Hudson’s Bay Company post at Fort
Vermilion, Alberta. He was wrapped in a bearskin, and his father wore the
traditional buffalo coat that was standard issue for members of the Royal
Canadian Mounted Police.231 The buffalo had long been the symbol of the
Prairies, and the “buffalo jump” is still a well-travelled spot on the visitor’s
itinerary. Foster states that culture is the essence of the law and that legal
historians must give it the attention it deserves. By “essence” he means its
customs, language, and behaviour. The Proclamation of 1763 embraced many
language groups and dialects. Since then there are even more language groups
across the country, increasing yearly. The bear and buffalo coats have largely
disappeared, and the sheep and cattle that replaced them represent new
cultural icons. The RCMP are still as large as life itself. But the law, and the
new socioeconomic problems that it is called upon to adjudicate, spring
from the ancient customary and positive law that have ruled us from the
past.
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