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Foreword
Giving Civil Justice Its Due

The Honourable Thomas A. Cromwell, CC

My THESIS IS A simple one: we in the justice system — and also in society generally
— undervalue civil justice both by what we do and by what we fail to do. This is
not, I underline, an indictment for past offences. Indeed, as many contributors
to this book have argued, many practical reforms have been made and many
promising initiatives are under way. Rather, my objective is to suggest that we
are not doing enough or doing it quickly enough, and as a result we are not
giving civil justice its due.

Civil justice, in an admittedly quite narrow definition of the term, consists of
a practical and fair outcome for civil legal problems. Access to civil justice means
simply that people have access to the means - the resources, knowledge, skills,
and institutions — needed for achieving those practical and fair outcomes. As
Professors Trevor Farrow and Lesley Jacobs put it in their introduction to this
book, meaningful access should be understood to include a long continuum of
issues and options that begins with the identification of a justiciable problem.
It should not focus just on the ultimate step of adjudication. Viewing the system
as a continuum and committing to addressing needs earlier could have tremen-
dous implications for reduced costs. And let us not forget that the system needs
to be not only accessible but efficient and effective.

The value of civil justice, like the concept of value itself, is harder to define
briefly, but it must include both qualitative and quantitative elements. The quali-
tative elements are concerned with the things that we generally do not value in
monetary terms, even though, as Professor Michael Trebilcock notes in Chap-
ter 1, efforts have been made to do so. The quantitative elements focus on the
economic benefits of civil justice - in the sense of both value received and loss
avoided.

On the qualitative side, we know that a strong civil justice system is an import-
ant part of the foundation of civil society. As Professor Gillian Hadfield has put
it, a strong civil justice system is a platform on which we build everything else.'
Without it, there can be no stablhl‘g or certaint 1n transactlons, no protection
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xii The Honourable Thomas A. Cromwell, CC

of intellectual property, and no peaceful resolution of disputes. As the British
Columbia Chamber of Commerce noted in a 2014 resolution, “The ability to
access the justice system to resolve issues in a timely and cost-effective manner
is a foundation upon which our society is based.”

On the quantitative side, we know how uncertainty, cost, and delay in civil
justice impose transaction costs on parties. And - thanks to, among others, the
Cost of Justice project of the Canadian Forum on Civil Justice (CFCJ) — we are
beginning to learn about the apparently enormous social costs we are incurring
because we do not have a sufficiently effective civil justice system (many of
which are documented in various chapters in this book). Perhaps a useful slogan
might be, “If you think having an effective civil justice system is expensive, try
not having one”

With those brief comments on the meaning of “civil justice” and “value,” let
me turn to five different ways in which we are undervaluing civil justice and
provide some suggestions about how we can better value it.

1 We undervalue civil justice by failing to keep our civil justice system in tune
with contemporary legal needs.

I suspect that many of us have an old trophy or two on our shelves — a souvenir
of some significant past achievement. From time to time, the trophy becomes
tarnished. And so we take it down from the shelf, give it a good polish, and put
it back on the shelf, where it sits once again as a shining reminder of past glories.
But whether newly polished or tarnished, it remains a reminder of a past achieve-
ment, not a witness to current realities.

Too often, I fear that we act as if the civil justice system were an old trophy.
Our civil justice system, like a trophy, is the result of important achievements
in the past. Society’s capacity to resolve disputes by independent judges, the
ability of parties to be represented by skilled and independent lawyers, and the
institution of fair and predictable procedures are all important inheritances that
we should celebrate and work hard to preserve.

Our civil justice system is not and cannot be static, however, and our rever-
ence for the past must not blind us to current shortcomings. As the Action
Committee on Access to Justice in Civil and Family Matters’ Roadmap for Change
put it in 2013:

The civil and family justice system is too complex, too slow and too expensive. It
is too often incapable of producing just outcomes that are proportional to the
problems brought to it or reflective of the needs of the people it is meant to
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serve. While there are many dedicated people trying hard to make it work and
there have been many reform efforts, the system continues to lack coherent
leadership, institutional structures that can design and implement change, and
appropriate coordination to ensure consistent and cost-effective reform. Major
change is needed.’

In other words, our civil justice system, for all of its virtues, has not kept pace
with contemporary needs. And while giving it a good polish as though it were
an old trophy may make it look better for a while, is not enough to get our
system in tune with the needs of those it is meant to serve. Thus, while we do
and ought to value the past achievements that put the pillars of a sound civil
justice system in place, we undervalue civil justice by not recognizing how
our current system falls far short of addressing the needs of those it is meant
to serve.

The research from the CFCJ’s Cost of Justice Project presented in several
chapters in this book shows that the public does not necessarily agree that those
of us working in the justice system are even very good at the things we think
we are good at. For example, the system is not overwhelmingly perceived as
even being fair.* And the gap between the technology that we have available in
the system and the current state of technology in society is a further example
of our system not keeping pace. The key point is that we value civil justice when
we keep it responsive to current needs. We undervalue it when we simply rest
on the achievements of the past.

2 We undervalue civil justice by failing to act urgently to address the large
and growing gap between our ideal of access to civil justice and the access
that currently exists.

We want to have a civil justice system that provides the necessary institutions,
knowledge, resources, and services to avoid, manage, and resolve civil problems.
As we all know, however, there is a large gap between that ideal and what we
have. Of course, this gap has many elements, but one of the most important is
the gap between peoples’ need for legal services and their ability to obtain them.
I wholeheartedly endorse Professor Trebilcock’s main observation that we must
address the cost structures of the system - particularly the cost of legal services.’
This is not about forcing lawyers to charge less. It is about finding ways to en-
courage the delivery of legal services in ways that make sense economically for
both lawyers and clients while protecting the public interest through high-quality
and ethical legal services.
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We are not doing nearly enough to close the legal services gap. Broadening
accessibility to legal information, advice, and representation should be the
number one priority for the legal profession in Canada. While legal aid and pro
bono services are of course part of the solution, I agree completely with Professors
Trebilcock® and Hadfield” that these are not and never will be complete solu-
tions. It is not that nothing is being done: there are many promising signs of
improvement. Nor is it that the legal profession is unique in not responding as
vigorously as it should to the access to justice challenge. The same claim could
be made about all sectors within the justice system. The point is simply that the
profession as a whole needs to redouble its efforts to improve access to legal
services, and to do so with a much greater sense of urgency than shown to date.

This is particularly true of the governing bodies of the profession. The prob-
lem of inadequate access to legal services is not fundamentally one of poverty,
or insufficient commitment by lawyers to pro bono work, or even insufficient
government funding. Professor Hadfield maintains that, at its root, the problem
is one of regulation.® It follows that regulatory bodies must reconsider their
regulatory work and the goals driving it. In particular, this transformation will
require making access to legal services one of the key goals and priorities
of regulation and a driver of regulatory change. The regulators may well need
legislative change to pursue this agenda. But the expansion of legal services for
the public should be a primary objective and a central outcome of legal services
regulatory reform.

We need a lot more action on the relationship between regulatory activity
and access to justice. Some governing bodies are reluctant to recognize the re-
lationship between professional regulation and access to professional services.
Others grasp this relationship but need to develop its implications with a much
greater sense of urgency and priority. It is past time, however, for us to have
started giving this issue the priority it deserves. I am not sure that my optimism
has yet risen to the level of “cautious,” but I am at least hopeful.

3 We undervalue civil justice by not having a coherent reform strategy.

The challenges of effecting change in the legal system have been noted in the
international development literature concerning efforts to improve adherence
to rule of law principles. Kirsti Samuels in her study of rule of law reform in
post-conflict countries notes:

Rule of law reform has suffered from a notable lack of strategy. Given the systemic
nature of the changes that are sought to be brought about in rule of law reform
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and the inherently interconnected nature of elements of a legal system, it is
difficult to achieve sustainable change if the elements are not approached in a
coherent fashion.’

The need for an overall strategy applies not only to the measures to be proposed
but also to the ways by which the people who can implement them will be
convinced to do so. The general point is that when we fail to think strategic-
ally, we undervalue civil justice.

The challenges of devising a coherent civil justice reform strategy are many
in Canada. Let me mention three. The first is that the problems we face are
intricate systemic problems. These problems cannot be tackled by measures
that are narrowly conceived or that fail to take account of their overall - and
often unintended - impact on other aspects of the system. Systems thinking
does not come easily to most of us in the justice system, but that is what is
needed. Second, leadership of the civil justice system is diffuse, which is a polite
way of saying that no one is really in charge. Important elements of that system
have a large measure of independence from the other elements: the judges
are independent decision makers; the lawyers are independent advocates for
their clients; and the government has unique responsibilities for the expendi-
ture of public funds. Finally, the system itself is fragmented. As the Action
Committee put it, “it is hard to say that there is a system - as opposed to many
systems and parts of systems.”'’

There are some signs that a more strategic approach is being embraced.
Following the recommendations of the Action Committee in its 2013 Roadmap
report,!’ most jurisdictions have established broadly based access to justice
groups. The hope is that these groups will permit a more cooperative and col-
laborative approach to civil justice reform and ensure that proposed solutions
make sense in the overall scheme of things. I also hope that the nine Justice
Development Goals set out by the Action Committee'? will contribute to a more
strategic approach to civil justice reform by serving as rallying points and unify-
ing themes in civil justice reform from coast to coast to coast. The goals, I hope,
provide some broad overall strategic direction and help all the actors see how
their work — even work in very different areas — relates to the work of others.

4 We undervalue civil justice by failing to devote adequate resources to
innovation in our civil justice system.

I am not persuaded that all of our problems in the civil justice system would be
solved by an influx of funds. But I am persuaded that we are undervaluing civil
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justice by failing to fund it at appropriate levels and, in particular, to devote
the resources and time to encourage innovation. We do not have the luxury
of closing down our civil justice system while we build something better. All
of our strategizing and innovation has to take place under the daily pressure of
the ongoing work of the system. This makes bringing about change very
challenging.

Although it is unrealistic to expect vast additions to justice system budgets,
we should not give up on getting additional resources. Governments have a way
of finding resources for the things that they think are important. At the very
least, we need resources targeted at innovation - an investment that recognizes
that fundamental change is not possible without additional resources to permit
the sort of transformations that will end up making the system more efficient.

5 We undervalue civil justice by failing to engage the public with this issue.

The final point arises out of concern that the need for systemic change in our
civil justice system is not an issue of great public concern. One of the funda-
mental questions we asked ourselves in the Action Committee was why we
have such a large gap between ideas and action. We referred to this as the “imple-
mentation gap” - the gap between the many good ideas in volumes of reports
about civil justice reform and our ability to implement them. We identified a
number of factors that contribute to this gap and proposed some strategies
to address them. I am increasingly persuaded, however, that an important
factor contributing to this implementation gap is a lack of public interest and
support.

Nearly everyone now accepts the need to involve non-justice system stake-
holders in the process of civil justice reform. We recognize that we cannot put
the public first unless we know what needs and expectations the public has,
and without involving members of the public in the design and implementation
of reforms. But while involving members of the public in designing and imple-
menting reforms is one aspect of public engagement - and an important one
— I am speaking here about a much broader form of public engagement. I am
speaking of the need to have broad public support for fundamental, systemic
reform of the civil justice system. If there is to be the political will to bring about
these changes and the resources to make it possible to do so, civil justice reform
needs to have a lot more public support than it currently does.

There has been some interesting academic work on how justice reformers
might learn from the social science studies of social movements." In particular,
it has been argued that social science can help us understand why some pushes
for reform succeed while others fail. And if there is any validity to this thesis,
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there is reason to think that at least some of the conditions for success are either
present or within reach.

I would like to highlight three conditions. First, there is, I suggest, already an
atmosphere ripe for change. And there is good reason to believe that we can
make the case for change strongly and persuasively, although we need to do so
to a much wider audience than we usually consider. Some of the research that
Professors Farrow and Jacobs discuss in their introductory chapter suggests
that this issue is important to a lot of people.

Second, social movements “are built on a foundation of organizers, movement
organizations, and networks of communication.”'* There already exist broad and
deep networks of people committed to civil justice reform. They are not suffi-
ciently connected or ready or able to act in coordinated ways. But the potential
for considerable mobilization is there from coast to coast to coast. Just think of
the intersecting networks involved in the work of the Action Committee. By
proxy, thousands of people committed to civil justice reform are engaged in this
work. It is in reality a network of networks. We should not underestimate the
potential of the many intersecting networks of people committed to reform.
Social movement scholarship suggests that people need a means by which they
can engage in collective action. While we are not generally providing those
means now, there is great potential in the broad and wide networks of people
committed to civil justice throughout Canada.

Third, it is important to frame the problems in a compelling way, which will
help to develop a sense of collective identity among citizens from diverse com-
munities who want change. As one writer put it, “[O]rganized action comes
about when private grievances are redefined as a community’s shared social
problem.”"> While I suspect that we are not doing a good job of this, we have
great potential to show how the “private grievances” of those who do not have
adequate access to civil justice are in fact a community’s shared problem. We
can surely bring to light “tangible, ground-level instances of injustice,” which
will help transform those instances into “a collective call for systemic change.”*¢

Conclusion

Let me conclude with this thought. We need more than a nudge on civil justice
reform. We need a civil justice movement. And while I am not suggesting that
we camp out in parks or picket, I am suggesting that we need to engage the
public with both the need for and the possibility of fundamental civil justice
reform. This book - a collection of chapters focused on the cost and value of
access to justice — provides important research and thinking that will help to
inform much-needed reform efforts. It also acts as a model for future collabora-
tive and 1nterd15c1]iJhnar{Jaccess to PJustice research efforts.
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The Honourable Thomas A. Cromwell, CC

Ultimately, we need leadership on this issue — and those of us working within
the justice system and leading social movements are the ones who ought to be
providing it. We undervalue civil justice if we don't.
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Introduction
Taking Meaningful Access to Justice
in Canada Seriously

Trevor C.W. Farrow and Lesley A. Jacobs

ACCESS TO JUSTICE HAS long been recognized as among the most basic rights
of democratic citizenship, but is also one of the least well understood in terms
of its realization. This right is ordinarily framed in terms of individuals’ ability
to enforce their rights by going to court or accessing an alternative dispute
resolution body, and to get a remedy where their rights are violated. Traditionally,
the measure of access to justice was viewed principally as a matter of access to
lawyers and adjudicated decisions in a timely and affordable manner. Since the
early 1980s, there has been an increasingly expansive understanding of access
to justice and an embrace in particular of the idea that access to civil and family
justice is principally about having paths available for citizens to prevent, address,
and resolve the legal challenges and problems they face in their everyday lives.

The general recognition of access to justice as a basic right of a citizenship
is a reflection of the importance of law in modern democratic societies." Law
is everywhere in Canada, and everyone needs it. From consumer complaints,
family breakdown, neighbour issues, and lost employment, most Canadians will
experience a significant legal problem in the course of their lifetime.? Further,
these problems can have major impacts - financial, physical, mental, and so-
cial.’ The justice system exists to address legal problems. Yet despite the pervasive
nature, impact, and importance of legal problems, many Canadians are unable
to navigate or afford the justice system.* Indeed, only a small percentage of
those who experience everyday legal problems actually use the justice system.’

According to former Chief Justice of Canada Beverley McLachlin, there is a
“lack of adequate access to justice in Canada.”® Access to justice, in her view, “is
the most important issue facing the legal system.”” For many other current
and former Canadian judges, the system is “sinking”® and in “crisis.”® In 2008,
in response to increasing and widespread civil and family justice challenges,
McLachlin, under the leadership of the Honourable Justice Thomas Cromwell,
convened the national Action Committee on Access to Justice in Civil and
Famlli/leattersz a collaborative o ﬁanlzatlon made up of leading voices from
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4 Trevor C.W. Farrow and Lesley A. Jacobs

all justice sectors across Canada. In its review of the justice system, the Action
Committee concluded in 2013 that there is a “serious access to justice problem
in Canada.”"° At the same time, former Supreme Court Justice Frank Iacobucci
- in the report of his independent review of First Nations representation on
juries in Ontario - stated that “the justice system generally as applied to First
Nations peoples ... is quite frankly in a crisis.”*! The Canadian Bar Association
(CBA), in its national justice review, claimed that the state of access to justice
in Canada was “abysmal” and further, that inaccessible justice “costs us all.”'* In
2016, the Senate Standing Committee on Legal and Constitutional Affairs
reached a similar conclusion regarding court delays affecting access to the
criminal justice system."

Canada is not alone in its difficulties in realizing access to justice as a basic
right of citizenship. Similar claims are being made regularly around the world
in developed and developing countries. For example, the justice system in the
United Kingdom is in “crisis,” according to the Bach Commission on Access to
Justice.'* Likewise, the American Bar Association (ABA) recognizes “the justice
gap” and the need to “make meaningful access to justice a reality for all.”** The
Hague Institute for the Internationalization of Law (HiiL) has done a careful
detailed inventory of access to justice challenges over the past decade in many
developing countries, including Bangladesh, Kenya, Uganda, Lebanon, Tunisia,
and Yemen.'® Most recently, the Task Force on Justice found that “s.1 billion
people — two-thirds of the world’s population - lack meaningful access to jus-
tice””” With this shared international challenge, member states through the
United Nations (UN) have agreed upon an obligation for all countries to improve
access to justice as part of its Sustainable Development Goals.'® In support of
the UN’s development initiative, the Organisation for Economic Co-operation
and Development (OECD) has also committed to making the improvement of
access to justice an important part of its development initiatives.'” Each of these
international initiatives involves important developments for access to justice.
Taken together, they provide a stark recognition of the current global access to
justice problem and a promising path for future reform.

Although the access to justice crisis is now well recognized among stake-
holders in the Canadian justice system, a knowledge gap continues to exist
regarding the degree of inadequacy in access to justice in Canada: the nature
and level of unmet legal needs in Canada and elsewhere are neither well under-
stood nor comprehensively researched. Compared with other areas of social
services, such as medicine or education, we have comparatively little empirical
data about justice issues, their social or financial impacts, or how to avoid or
best deal with them.*® Satisfactory answers based on comprehensive empirical
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data are available for few if any of these questions.?' This is true in all areas of
law, and it is particularly true in civil and family law, which are by far the most
prevalent in daily life.”> Unfortunately, these observations about a knowledge
gap regarding access to justice are not new in Canada. For example, one of the
main goals of the CBA’s 1996 Systems of Civil Justice Task Force Report was to
encourage collaboration and research-based policy reform within and across
the civil justice system.”® A decade later, the Canadian Forum on Civil Justice
(CFC]J) released its Civil Justice System and the Public report, which was specific-
ally designed to draw the public into civil and family justice reform efforts
through collaborative, publicly engaged, and evidence-based policy-oriented
research.”*

A similar knowledge gap also exists in other countries. Rebecca Sandefur has
observed, in an American context, that “[w]e have no idea of the actual volume
of legal need and no idea of the actual volume of unmet legal need.” Further,
Elizabeth Chambliss, Renee Knake, and Robert Nelson note:

Ongoing, systematic research on civil legal needs and services is an essential
component of improving the quality and availability of such services. Currently,
however, we know little about the legal resource landscape - especially services
for “ordinary Americans” — and our research infrastructure is underdeveloped
compared to professions such as medicine.?

In a similar vein, the United Kingdom’s Legal Education Foundation notes in
its 2017 annual report:

Research is vital to help us understand where legal need is greatest, and pri-
oritise resources ... historically, the legal services and legal education sectors have
placed little emphasis on the importance of evidence-led approaches to the design
and delivery of services. Court and other data which is vital for methodological
research is not collected or made available.”

The Australian government’s Productivity Commission in its 2014 report,
Access to Justice Arrangements, also reached this conclusion, noting the absence
of empirical research while emphasizing that such research is essential to
improving access to justice in Australia.® Fortunately, in all of these countries,
including Canada, there have been significant strides in the past five years
to narrow this knowledge gap through new data collection and analysis. The
chapters in this book represent some of the most recent and exciting examples
of such research.
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6 Trevor C.W. Farrow and Lesley A. Jacobs

The broad purpose of this book is to report on some of the innovative em-
pirical research on access to civil and family justice undertaken in Canada over
the past five years. Most contributors are members of the Cost of Justice research
project, a major access to civil and family justice collaborative research initiative
housed at the Canadian Forum on Civil Justice.”” This project, funded by the
Social Sciences and Humanities Research Council of Canada for seven years
beginning in 2011, brought together leading researchers and policy makers from
Canada and around the world to examine various aspects of the current access
to justice crisis in civil and family law, focusing in particular on cost and afford-
ability.*® The project has focused primarily on undertaking empirical research
to address two main research questions: (1) what does it cost to deliver an
effective civil justice system? and (2) what does it cost — economically and
socially - if we fail to do so?’! Chief Justice McLachlin has commented: “This
research ... will be essential in helping us understand the true extent of the
problem of cost and how it impacts on the justice system. I believe that it will
prove to be of great assistance to ... identify[ing] concrete solutions to the prob-
lem of access to justice”* Although much of the research reported here has a
Canadian focus, the findings are significant for other countries, including
Australia, the United Kingdom, and the United States, which are struggling to
advance meaningful access to civil and family justice.

What Is Meaningful Access to Justice?

What precisely is access to justice? Scholarship has gone through numerous
waves of conceptualizing access to justice and thinking about access to civil and
family justice within a broader societal context than just the formal justice
system and service provision by lawyers.” This is reflected, for example, in
greater interest during the 1990s in alternative dispute resolution mechanisms
such as mediation, negotiation, and arbitration; by procedural rule reform in
the 2000s; and more recently by the trend towards the professionalization of
paralegals and the organization of trusted legal intermediaries. Parallel to these
developments have been shifting views about the ailments and crises within the
civil justice system. At one time, issues of delay in Canadian courts were seen
as the principal barrier to access to justice.”* Today, it is reasonable to say that
the preoccupation is often with self-represented litigants, the costs for individuals
and the public of civil justice, and social inclusion. These current preoccupations
have resulted in significant re-engagement with access to justice as a site for
innovative empirical research and policy development, especially by socio-legal
scholars in Canada and elsewhere.*
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Here we contrast two approaches to framing access to civil justice. The more
familiar approach focuses on timely access to formal legal institutions such as
the courts in order to secure redress for some wrongs.*® An alternative approach,
which we call meaningful access to justice, is centred instead on the idea that
access to civil justice is principally concerned with people’s ability to access a
diverse range of information, institutions, and organizations — not just formal
legal institutions such as the courts - in order to understand, prevent, meet,
and resolve their legal challenges and legal problems when those problems
concern civil or family justice issues. Meaningful access to justice measures
access for a person not necessarily in terms of access to lawyers and adjudicated
decisions but rather by how helpful the path is for addressing and resolving that
person’s legal problem or complaint.

In contrast, the measure of access to justice in the first approach is understood
principally in terms of access to lawyers and adjudicated decisions. In the United
States, this was exemplified by the Gideon v Wainwright case, decided by the
United States Supreme Court in 1963.” In this case, the unanimous opinion of
the Supreme Court was that defendants facing criminal charges have a consti-
tutional right to be provided with a lawyer by the state if they are unable to afford
one.” Indeed, arguably, even today in the United States, the idea that access to
justice means access to a lawyer is the prevailing view among many legal profes-
sionals, as is evident from the resurgence of interest in establishing, for example,
a right to civil counsel among the so-called Civil Gideon Movement.* In Can-
ada, this approach is reflected in the fact that state funding for lawyers secured
initially in the 1960s for programs like Legal Aid Ontario remain the highest-
profile commitment by governments to supporting access to justice. Research
based on this first approach to access to justice typically focuses narrowly on
what happens in the courts and, to some extent, with lawyer representation.

Although the legal profession and the judiciary traditionally subscribed to
the first approach, in recent years there has been widespread embrace of the
second approach. Meaningful access to justice is now a term used by both the
ABA and the CBA. The ABA explains its view of access to justice as follows:

Our expansive view of access to justice includes not only one’s ability to access
the courts and legal representation, but also one’s ability to engage effectively with
law enforcement officials and to make use of informal, non-state justice mechan-
isms. Civil society can provide important support for individuals and commun-
ities and offer an effective counterbalance to the powers of the state and of the

private sector.*
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The CBA has embraced a similar view:

We live in a society regulated by law. Everyone’ lives are shaped by the law and
everyone is likely to experience a legal problem at some point. This is not to say
that everyone will engage with the formal justice system: many problems can and
should be resolved in more informal ways. Still, we should know for certain that
we — and those we care about — will have meaningful access to justice if and when
we need it.*!

The embrace of meaningful access to justice by these organizations constitutes
an important milestone in public policy development and research on access
to justice.*

The fundamental and distinctive feature of meaningful access to civil and
family justice is that affordable and timely paths to justice are available to indi-
viduals and are well calibrated to their particular needs and situation. Much of
the most important recent empirical research on access to justice, including
the studies included in this book, have been undertaken through the lens of
meaningful access to justice. This alternative research framework for access to
justice has important pillars for framing, on the one hand, how to understand
and measure access to justice and, on the other hand, how to advance access to
justice.®

Four pillars are especially important for understanding and measuring
meaningful access to justice. The first is that it is problem-focused in the sense
that access to justice should be oriented towards addressing legal problems that
arise in people’s everyday lives, as opposed to, for example, the familiar resource-
centred idea that access to justice is principally about affordable access to courts
and lawyers.* At its core, meaningful access to justice is about assisting people
with their legal problems and difficulties. We elaborate more on the nature of
legal problems in the everyday lives of Canadians below.

The second pillar is that it is person-centred, as opposed to service provider—
or system-centred.* The point is that legal services that promote meaningful
access to justice are designed to serve the person in need, not the service provider
or the legal profession.*® The third pillar is that how these actors understand
and make sense of legal rights — their legal consciousness - is of fundamental
importance to their legal mobilization.*” The important idea underlying this
pillar is that legal consciousness affects when and whether people recognize
their problems as legal and the decisions they make about how to address those
problems. The fourth pillar is an acknowledgment that the barriers to mean-
ingful access to justice are often systemic injustices — discrimination that is
made visible by patterns of behaviour, policies, and }iractices that are part of
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the administrative structure or informal “culture” of an organization, institution,
or sector that purposely or inadvertently create or perpetuate disadvantage and
social exclusion based on grounds such as race, gender, immigration status, or
disability.*®

Three other complementary pillars are especially important for advancing
meaningful access to justice. One is that few everyday legal problems are resolved
within the formal court-based domestic justice system.* The point is that often
the most important legal services that advance meaningful access to justice are
community-based ones that operate within civil society. Another complement-
ary pillar is that the emphasis should be on trying to get upstream on everyday
legal problems (consumer, debt, employment, family) and in effect be proactive
and take preventative measures. This is already a prevalent policy strategy in
consumer protection and employment standards.* A further pillar is that within
a problem-centred approach to access to justice, what matters for fair outcomes
and fair processes are the paths to justice or legal journeys people take, and not
so much (or only) the robustness of the legal services available to them. This
pillar readily relates to important empirical work by Tom Tyler and others on
fairness in the justice system.” As the HiiL has long emphasized, innovating in
civil and family justice is at its core about “developing new ways to bring fairness
between people There are different ways in which access to justice might be
meaningfully tied to the impact or outcome of someone’s legal problem. It might
help someone resolve or address the problem, provide possibilities for com-
pensation, or potentially have an impact in terms of legislative, policy, or social
change.”

The Everyday Legal Problems of Canadians

At the core of meaningful access to justice is the idea that people have everyday
legal problems and that it is important for legal services to assist them in resolv-
ing those problems. This claim is a reflection of the fact that in modern demo-
cratic societies, the legal system plays a fundamental role in the ordering of
many aspects of daily life.>* Everyday legal problems are those that come up in
people’s daily lives. They are problems that typically have both a legal element
and potentially a legal solution. Consumer complaints, family breakdown,
domestic violence, divorce, credit issues, discrimination, wrongful termination,
unfair eviction, and neighbour disputes are some of the most frequent such
problems (see Figure 0.1).”> Everyday legal problems are “justiciable” in that
they can be dealt with through formal legal processes, although they may in
fact be dealt with - or not — through other means. In her seminal research on
everyday legal problems in England and Wales, Hazel Genn describes a justi-
ciable problem as “a matter doerlenced by a resliondent which raised legal
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Figure 0.1 Percentage of people with one or more everyday legal problems
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issues, whether or not it was recognized by the respondent as being ‘legal’ and
whether or not any action taken by the respondent to deal with the event in-
volved the use of any part of the civil justice system.”*® The central finding that
Genn establishes is that almost everyone takes paths to address their justiciable
problems - paths to justice — but often those paths do not involve the formal
justice system. Meaningful access to justice in Canada requires taking seriously
how the existence of many diverse paths to justice can assist Canadians to resolve
(or prevent) their everyday legal problems and how those paths can be supported
through innovative public policy.

Legal need studies are designed to help with that understanding. The World
Justice Project has recently stated:

The law provides a foundational framework of rights, responsibilities, and protec-
tions that impact virtually every aspect of modern life. This legal framework
shapes how ordinary people navigate problems related to employment, housing,
education, health, and family life, among many others. In addition to having
a legal dimension, these everyday problems profoundly impact people’s health,
social stability, and ability to participate in the economy. For this reason, better
understanding people’s legal needs and experiences accessing justice provides
vital insights for designing policies that foster economic development and in-
clusive growth.”
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How do we better understand people’s legal needs in a particular country?
The prevalent research instrument are legal needs or legal problems general
population surveys. These surveys enable researchers to construct a picture of
the legal needs of citizens and the extent to which the justice system and other
institutions are meeting those needs. Over the past twenty-five years, discrete
comprehensive legal needs surveys have been undertaken in many different
countries, including Canada, the United Kingdom, the Netherlands, and the
United States.”® In 2017, the World Justice Project completed a legal needs survey
in forty-five countries.”

The 2016 national study of everyday legal problems - the Everyday Legal
Problems and the Cost of Justice in Canada study - provides the most com-
prehensive, up-to-date picture of Canadians’ legal needs and their experiences
with legal problems.®® The survey focused on the prevalence of everyday legal
problems, the occurrence of multiple problems and problem clusters, what
people do about legal problems, the extent to which people get the help they
need and what happens when they do not, and the costs individuals incurred
trying to get help. The findings were based on telephone interviews with 3,051
Canadians.®!

In terms of the basics about everyday legal problems, we know that almost
half of adult Canadians — 48.4 percent, or almost 12 million - will experience
at least one legal problem over any given three-year period, amounting to
essentially all of us over the course of our lifetime. Of the people surveyed for
the study, 30 percent reported experiencing two or more legal problems, which
— again over a three-year period — comes to over 35 million separate everyday
legal problems. Put simply, these are huge numbers, showing that legal prob-
lems are pervasive in the everyday lives of Canadians.

The most common types of legal problems experienced by adult Canadians
involve consumer, debt, and employment issues, followed by problems related
to neighbours, discrimination, and family (relationship) issues. Other frequent
problems reported include issues involving wills, medical treatment, housing,
personal injury, disability, and social assistance. Criminal charges affect very
few Canadians (see Figure o.1). The range and frequency of everyday legal
problems highlight why meaningful access to justice is important for and affects
all Canadians.

How do adult Canadians deal with those problems? Approximately 95 percent
report making some attempt to resolve their issue. However, we know from
other research that approximately 65 percent of Canadians with legal problems
are not certain about their rights, do not know how to manage legal problems,
are afraid to access the legal system, or think nothing can be done.®> Moreover,
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Table 0.1 Paths to justice for Canadians

Path Percentage of Canadians
Courts and tribunals 7
Legal advice (private lawyers, legal aid, clinics, etc.) 19
Non-legal assistance (union, advocacy group, etc.) 28
Internet 33
Other party (negotiation, etc.) 75
Friends and relatives 61

the survey found that less than 7 percent of people report going to courts and
tribunals, and less than 20 percent report seeking legal advice. This finding is
consistent with other research showing that a growing number of individuals
attending court are representing themselves, with limited or no legal assistance.
For example, Justice Annemarie Bonkalo in her 2016 review of Family Legal
Services for Ontarios Ministry of the Attorney General reported that 57 percent
of litigants in family court were unrepresented in 2014-15.° The vast majority
of “paths to justice” for Canadians are outside the formal justice system, includ-
ing non-legal assistance, the Internet, friends and family, and informal negotia-
tions with the other disputing party (Table o0.1).

The Everyday Legal Problems and the Cost of Justice in Canada survey found
that a relatively high percentage of people — 81 percent — who obtain legal advice
find it to be helpful. Among those who do not or cannot access legal services,
fewer find their service options as helpful: 68 percent of those who use both
non-legal assistance and friends and relatives, 58 percent of those who use the
Internet, and 49 percent of those who attempt to deal with the other partyin a
dispute.®* We know that many cases that do enter the formal justice system end
up being settled (or abandoned) before a final determination by a court.® Other
studies have found that at least 9o percent of civil cases settle.*

What do we know about the 5 percent who do nothing about their legal
problems? A recent independent study by Trevor Farrow found that cost, time,
effort, and stress are among the factors identified as to why nothing is done.
Participants in that study reported:

I have a family law situation that I can’t afford to address. I have to just let it go.

I paid down on an apartment ... I didn't get it ... so I wanted my money back. I couldn’t
get my money back because the guy ... didn’t give me back my cash and I didn’t know
how to go about it, I was new to the country ... I just checked at the tenant board ...
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But it just looked like it was gonna be a lot stressful for me just to take that upon
myself to try to figure that out. So, I was just like, whatever, leave that.

As far as I know, it’s going to cost you ... So ... when I have issues, I just leave it.

I work three jobs. Am I gonna take off ... my full day to go pursue this? Probably
not, so I'm just gonna let this slide.

Most people ... if its not criminal ... won't pursue it. Like if its a racial thing ...
employ[ment] ... discrimination, I don’t think they would pursue it.”

These statements reinforce concerns about meaningful access to justice for all
Canadians.

Although almost everyone attempts to deal with their everyday legal prob-
lems, many problems go unresolved. The Everyday Legal Problems and the
Cost of Justice in Canada study found that just over half - 55 percent — of adult
Canadians report resolving their legal problems during a three-year period,
leaving 30 percent with unresolved problems and 15 percent with mixed results
(one problem resolved and others ongoing). As for the outcome of resolved
problems, almost half — 46 percent - of people indicated that the outcome for
one (or more) of their problems was unfair; further, 7o percent indicated that
the outcome that they did obtain did not achieve all of what they had originally
anticipated.

In a detailed analysis of the paths to justice for Canadians reporting consumer
problems in the Everyday Legal Problems study, Lesley Jacobs and Matthew
McManus discovered that people with consumer problems reported resolving
their problems in 69 percent of the cases.® This compares with just less than
50 percent for all other reported problems combined. (When consumer problems
are included in the entire dataset, 54 percent reported that their problem had
been resolved.) This means that 20 percent more consumer problems were
resolved than other everyday legal problems, which is a very significant differ-
ence. Canada’s network of consumer protection mechanisms are designed to
steer Canadians with consumer problems away from lawyers and adjudicated
decisions and towards consumer organizations, consumer complaint processes,
and other “softer” paths to justice. A reasonable inference, drawn by Jacobs and
McManus, is that the consumer protection paths to justice available to Canadians
are proving to be effective when Canadians experience consumer problems.

In terms of what individual adult Canadians spend on justice issues (exclud-
ing corporate, government, or other organizational or institutional expendi-
tures), the study shows that, of those who experienced legal problems and who
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provided information on cost aspects of those problems, 43 percent indicated
that they spent some money attempting to resolve their problems. Specifically,
on average, adult Canadians spend approximately $6,100 when dealing with
their problems. Collectively, this amounts to approximately $7.7 billion annu-
ally, which, if anything, is a conservative estimate.” Compared with what adult
Canadians spend on average on other aspects of their life (based on annual
spending figures for 2012), this amounts to almost 10 percent of annual spend-
ing on household expenditures ($75,443); over 10 percent of spending on goods
and services ($56,279); almost half of spending on food ($7,739); almost three
times the spending on out-of-pocket healthcare expenses ($2,285); and almost
half of spending on shelter ($15,811). As for the types of individual expenses,
22 percent of those who spend money on legal problems report spending money
on legal fees;” 16 percent on transportation; 13 percent on materials, copying,
and printing; 11 percent on court fees; 10 percent on other advisers and medi-
ators; 5 percent on telephone, fax, and so on; and 5 percent on child care and
other related household expenses.

There are of course other costs associated with legal problems. For example,
in addition to the specific financial costs discussed above (legal fees, court fees,
transportation costs, and so on), people experiencing a legal problem often
spend a lot of time trying to understand the problem, identifying potential
solutions, and sorting out the rules and processes for various legal options.
These costs, often referred to as “searching” or “temporal” costs, typically come
in the form of hours and days of time spent and, as a result, lost opportunities.”
Other important costs come in the form of lost employment, stress, physical
and emotional costs,” costs related to gender-based violence,” cultural costs,”
productivity costs, and potentially others.

While the impact of these costs on individuals is clearly enormous, the im-
plications for public funds is also significant. In addition to paying for the
infrastructure of the legal system (judges, courts, justice departments, and so
on),” inadequate access to justice results in knock-on costs to other social
services in society.”® For example, the survey found that other annual costs to
the state include approximately $248 million in additional social assistance
payments, $450 million in additional employment insurance payments, and
$101 million in additional healthcare costs. Besides these specific knock-on
costs, the findings show that experiencing legal problems can lead to housing
issues: 2.7 percent of adult Canadians (100,839) lose their housing each year
as a direct result of experiencing a legal problem. Faced with homelessness,
approximately 3.6 percent of those people (6,836) rely in turn on emergency
shelters, many of them publicly funded. Thus, to the very real costs for individuals
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associated with losing their home or shelter must be added the resulting
knock-on costs carried by the state.””

Each of these costs — economic and social, individual and collective - is
significant. Taken together, they are cause for significant concern. To date, these
costs and other related justice system costs and value-related considerations
have been significantly understudied in the world-wide access to justice liter-
ature.”® This lack of focus and understanding has created a major gap in the
context of evidence-based policy thinking and reform. It is this gap that the
contributions to this book explore.

Situating the Research Contributions in This Book

The chapters that follow, divided into four parts, are all focused on understand-
ing why achieving timely and affordable meaningful access to civil and family
justice is so challenging in Canada and elsewhere. Part 1, “Understanding the
Access to Justice Crisis,” situates Canadian public funding for the justice system
within the broader public policy context. In Chapter 1, Michael Trebilcock
stresses the importance and value of the rule of law and corresponding justice
system institutions (courts, tribunals, legal aid, judges, lawyers, and public legal
information), arguing that given fiscal constraints, cost and price choices need
to be made regarding legal processes and services. In Chapter 2, Moktar Lamari,
Pierre Noreau, and Maryléne Leduc provide a detailed overview of the metrics
of the publicly funded justice system in OECD countries, enabling a comparison
of Canada’s spending with those of other jurisdictions. In Chapter 3, Lisa Moore
and Mitchell Perlmutter focus on the options for public spending on the justice
system and the implications for access to civil and family justice.

Part 2, “Experiencing Everyday Legal Problems,” shifts the focus to the lived
experiences of Canadians. In Chapter 4, Ab Currie provides a careful review of
the costs of inadequate access to justice and unresolved legal problems for or-
dinary Canadians. In Chapter 5, Matthew Dylag examines survey data to de-
termine the paths to justice taken by people in Ontario with everyday legal
problems, and in Chapter 6, Trevor Farrow examines the problematic legal
experience and related costs for First Nations communities in the course of
pursuing the resolution of residential schools claims and implications for truth
and reconciliation. In Chapter 7, Jennifer Koshan, Janet Mosher, and Wanda
Wiegers focus on costs for women in domestic violence cases.

Part 3, “Legal Services and Paths to Justice,” examines specific developments
and innovations in the justice system from the perspective of advancing
access to justice. In Chapter 8, David Wiseman argues that the licensing of
paralegals by the Law Society of Ontario has been effective at improving access
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to justice for landlords but has done little for tenants, who generally are unable
to afford any fee-based legal assistance. In Chapter 9, Lesley Jacobs and Carolyn
Carter focus on the Mandatory Information Program for applicants and re-
spondents in the family courts in Ontario. They argue that, despite its promise,
the program has significant shortcomings that need to be addressed before it
can contribute to meaningful access to family justice. More optimistically,
Catherine Piché shows in Chapter 10 that class actions in Quebec are proving
to be quite effective in achieving significant outcomes for plaintiffs in most
cases. Lorne Sossin and Devon Kapoor argue in Chapter 11 that, based on some
preliminary case studies, social enterprise and social innovation are able to fill
an important gap in the justice system with regard to paths to justice for some
communities.

Part 4, “The Legal Profession and Meaningful Access to Justice,” considers
the role of the legal profession as both an impediment and a vehicle for change
on the issue of meaningful access to justice in Canada. In Chapter 12, Jerry
McHale - further to some of the themes raised in the Foreword by Justice
Thomas Cromwell — provides a narrative about the legal profession in Canada
and its role as an impediment to improving access to justice. Herbert Kritzer
argues in Chapter 13 that although legal fees are a key cost consideration in
access to justice debates, it is in practice, drawing on recent experiences in the
United Kingdom, very difficult to reform the structure of a country’s legal fees
to make civil legal services more affordable. In Chapter 14, Michaela Keet and
Heather Heavin draw on insights from behavioural economics to better under-
stand recommendations lawyers make to their clients about paths to justice,
especially regarding litigation. Chapter 15, by Noel Semple, concludes with a
discussion of legal fees and their contribution to the existence of unmet legal
needs in Canada.

Conclusion

Understanding access to justice has become a priority for justice researchers,
policy makers, and practitioners in Canada and elsewhere. Everyday legal re-
search studies have helped frame the access to justice crisis and further our
collective understanding about how ordinary people around the world manage
and address their everyday legal problems in similar ways. Groundbreaking
national policy efforts — such as the Action Committee’s Roadmap for Change
report” and the CBAs Reaching Equal Justice report® — have moved the dial
significantly in terms of awareness in Canada, especially within the legal profes-
sion. Notwithstanding these important strides, however, we continue to lack
an adequately informed understanding of the access to justice crisis in Canada,

lessons to be learned from theélobal access to éustice crisis, practical ways to
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