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Preface

Increasingly, Canadians are framing their concerns about poverty – includ-
ing access to food, housing, health, education, social assistance, and decent
employment – as issues of human rights. Perhaps not surprisingly, a human
rights-based approach to understanding and combating poverty is gaining
purchase at the same time that governments are eroding social programs,
embracing neo-liberal ideas of self-reliance and private responsibility, and
reducing opportunities for democratic political engagement about social
policy issues.

Although, historically, poverty has been thought of as a matter to be dealt
with privately, through charity or the family, during important decades in
Canada, principally between the 1950s and the 1980s, protection from pov-
erty was also regarded as a critical subject matter for legislation and redis-
tributive measures. Lately, however, governments have been allowing poverty
to disappear from the social policy agenda, apparently content to permit
poverty and extreme disparities in income and wealth to flourish. These
legislative and policy choices are at odds with a human rights framework
that treats freedom from want as a fundamental interest of every human
being and a precondition for genuine democracy.

The diverse contributors to this book think about human rights – statu-
tory, constitutional, and treaty rights – not only as legal instruments that
can be used as a basis for adjudication in a court of law but also as articula-
tions of fundamental values and as understandings of what it means to be a
“citizen” in a democratic society. The idea that all human beings are equal
in worth is the foundation of the rule of law and of democracy, positing
that every person is entitled to be treated with equal concern and respect by
governments and to have an equal voice in political decision making. The
poverty and economic inequality of some, disproportionately of those who
are already disadvantaged because of their female sex, non-white race, or
disability, stands in marked contrast to these commitments to equality.
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A Colloquium on Social and Economic Rights was convened by the Pov-
erty and Human Rights Centre and held in Vancouver on 16-17 May 2003.
The centre brought together twenty scholars and legal advocates to discuss
social and economic rights in Canada, Ireland, and South Africa. The en-
gaged dialogue that this conference generated provided the catalyst for this
volume and its treatment of poverty as an issue of human rights and de-
mocracy. This collection includes some of the papers – albeit all signifi-
cantly reworked – from that conference, along with chapters contributed
by other authors not part of the original gathering.

The colloquium and the publication of this book were supported through
a major grant from the Law Foundation of British Columbia. The develop-
ment of the book was also fortunate to receive additional support from the
Centre for Feminist Legal Studies in the Faculty of Law at the University of
British Columbia and from the Social Sciences and Humanities Research
Council through a Community University Research Alliance grant to the
Social Rights Accountability Project. Three of the editors – Margot Young,
Shelagh Day, and Gwen Brodsky – and five other writers in the volume –
Barbara Cameron, Martha Jackman, Lucie Lamarche, Bruce Porter, and David
Wiseman – are participants in this project, the objective of which is to ex-
amine the mechanisms available for holding governments accountable for
their commitments to social and economic rights.

Given the widening interest among non-governmental organizations and
legal advocates in the use of human rights instruments to influence govern-
ments’ decisions about poverty and the redistribution of wealth, it seemed
important to document some of these efforts and to examine the obstacles
encountered. We hope that the passion, intelligence, and thoughtfulness of
the writing collected in this book will encourage and support efforts to end
poverty.

We wish to thank Kristine All, Angela Cameron, Kathy Grant, Kat Kinch,
Shauna Labman, Lisa Phillips, Amber Prince, Joanna Roberts, Sally Rudolf,
and Anila Srivastava – all invaluable research and editorial assistants. Thanks
are also due to Randy Schmidt for shepherding us through the initial sub-
mission process and to Darcy Cullen for her gratefully received editorial
assistance.



Introduction
Margot Young

This volume comes at a timely moment. Recent years have seen the re-
trenchment of Canadian social programs and the restructuring of the Can-
adian post-war welfare state along neo-liberal lines. The public agenda, which
has never adequately engaged with questions of guaranteeing human well-
being for all people in Canada, has now turned away from many of the
most pressing issues of social and economic justice. Social programs at both
the federal and provincial levels have been cut back, eliminated, and recast
in exclusionary and punitive forms. Poor-bashing is not only acceptable
rhetoric in political stump speeches, in media editorials, and in lead arti-
cles, but it also has emerged as a dominant ideological framework for legis-
lative, policy, and administrative actions.1 Governments act in denial of
poverty politically, while they “stigmatize it socially.”2 The most vulnerable
individuals and groups face a political environment that dismisses the in-
justice in their lives as personal failings, as inconsequential, and as of no
public concern or collective responsibility.

So, as the twenty-first century begins, Canadian society is marked by the
continuing presence of poverty in the midst of tremendous affluence and
privilege. The statistics, recited any number of times in our newspapers,
academic journals, and government reports, bear repeating, for they point
to a fundamental failing in the country that Canada has become. In 2004,
11.2 percent of Canadians had an after-tax income below Statistics Canada
low-income cut-off indicators.3 When this general rate is disaggregated, we
see that a number of groups – women, people with disabilities, recent immi-
grants, Aboriginal peoples, single mothers, racialized minorities – dispro-
portionately bear this burden.4 The advantages and opportunities for which
Canada is known around the world are discriminatorily and incompletely
available to the people who inhabit Canada. Conjoined with great prosper-
ity and a high standard of living that is often cited among the best in the
world is a degree of suffering, deprivation, and social isolation that is truly
shocking.5
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Yet, at the same time, the struggle in Canadian civil society against social
and economic injustice is vibrant and active. Equality-seeking groups, spurred
by the relatively recent arrival of the Canadian Charter of Rights and Freedoms
on the scene, have initiated ambitious and strategic campaigns to secure
recognition of social and economic rights under the Charter.6 Canadian non-
governmental organizations (NGOs) have led the way in opening up the
review processes by United Nations treaty bodies to NGO involvement, trans-
forming what were once little known human rights compliance reviews
into contested and politically relevant appraisals of Canada’s domestic hu-
man rights record. These same groups, along with academics and political
activists, have also focused on monitoring federal-provincial negotiations
over the character of Canada’s social union. A wide range of groups and
individuals participates in government consultations and hearings to pres-
sure and lobby for a state that is more interventionist and redistributive in
shared economic and social life. And, across the country, individuals and
groups have initiated a range of political protests and demonstrations that
operate outside traditional governmental processes. All of these strategies
have implications for each other, and, together, they present an exciting
and challenging set of aspirations for a just and equitable society.7

The essays in this book have been chosen to illustrate and to examine
critically the current picture of this social, political, and legal anti-poverty
activism. Many of the contributors are actively involved in the struggle for
social justice in Canada. Some have litigated social and economic rights
issues before the Supreme Court of Canada and before human rights tribu-
nals, while others have worked with NGOs to present alternative accounts
of Canada’s human rights compliance at the United Nations. Yet others
have been regular witnesses before parliamentary committees or participants
in government commissions and inquiries. All are engaged in the task of
addressing the current deep injustices that belie the social and economic
promise the country holds for all those who live here. The chapters in this
volume challenge prevailing assumptions about the role of governments,
social and economic entitlement, and methods of accountability for the
achievement of social and economic justice.

Gosselin v. Québec (Attorney General)
The context out of which this collection arose is a specific one. Work on
this volume began shortly after the release by the Supreme Court of Can-
ada of its 2002 decision in Gosselin v. Québec (Attorney General).8 This case
is a bellweather for our times. The appeal was heard against a backdrop of
dramatic reductions in social assistance programs across Canada – the
Québec legislation at issue in the case is not exceptional but typical. And
the result of the case represents well both the disappointment that consti-
tutional social rights litigation has held for anti-poverty activists and the
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continued lure of sections 7 and 15(1) of the Charter, in particular, for the
same activists. Indeed, Louise Gosselin’s loss at the Supreme Court of Can-
ada was a significant moment in the struggle to have social and economic
rights recognized and enforced in Canada. Thus, many of the chapters in
this volume use the case as a springboard for broader thoughts on consti-
tutional doctrine, judicial competence, legal activism, and government
responsibility.

The Gosselin case was the first poverty case under the Charter to reach the
Supreme Court of Canada. In it, Louise Gosselin, heading a class action suit,
challenged a 1984 regulation under the Québec Regulation Respecting Social
Aid.9 Section 29(a), the challenged regulatory provision, reduced the base
amount of welfare payable to persons under thirty years of age to approxi-
mately one-third of the base benefit payable to recipients who were thirty
and over. In 1987, for example, individuals under thirty received as their
base benefit $170 per month, while older recipients had a base benefit level
of $466. The base benefit level for the over thirty recipients itself represented
only 55 percent of the poverty level for a single person.

While the under-thirty amount could be increased by participation in
one of three education or employment programs10 (to an amount either
equal to or $100 less a month than the base amount for those thirty and
over), only an initial 30,000 places in these three programs were made avail-
able. Yet, 85,000 welfare recipients were under thirty, and the programs were
also open to welfare recipients over thirty. The record before the Court indi-
cated that the percentage of eligible under-thirty recipients who actually
participated in the programs averaged around one-third. More specifically,
there was evidence that a mere 11 percent of social assistance recipients
under the age of thirty were in fact enrolled in the employment programs
that allowed them to receive the base amount allocated to beneficiaries
thirty years of age and over. Consequently, at least two-thirds of the under-
thirty recipients at times received only $170 a month in benefits. As one of
the dissenting judgments points out, clearly the programs were not avail-
able to all applicants at all times. Louise Gosselin’s challenge had three el-
ements. She claimed that the 1984 regulation constituted age discrimination
under section 15(1) of the Charter.11 She also argued that it was an infringe-
ment of security of the person under section 7 of the Charter.12 And, finally,
Gosselin claimed that the regulation violated the anti-discrimination guar-
antee under section 45 of the Québec Charter of Human Rights and Freedoms.13

By way of remedy, Gosselin sought a declaration of invalidity and an order
that the government of Québec reimburse all affected welfare recipients
for benefits lost due to the age-based distinction, a total of roughly $389
million, plus interest.

The Supreme Court of Canada split five to four against Gosselin’s section
15(1) claim. Chief Justice Beverley McLachlin, joined by Justices Charles
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Gonthier, Frank Iacobucci, John Major, and Ian Binnie, wrote the majority
judgment on section 15(1) and found no violation of equality rights under
the Canadian Charter. Justices Claire L’Heureux-Dubé, Michel Bastarache,
and Louis LeBel each wrote in dissent on section 15, while Justice Louise
Arbour concurred in the judgment of Bastarache J. on the section 15 issue.

The section 7 argument met a similar fate in that the majority of the
Court found no violation. Again, McLachlin C.J. wrote the majority opin-
ion, on behalf of herself, Gonthier, Iacobucci, Major, and Binnie JJ., and
held that the factual record was insufficient to support a section 7 claim.
Bastarache and LeBel JJ., in separate judgments dealing somewhat differ-
ently with law under section 7, also both rejected the section 7 argument.
Arbour and L’Heureux-Dubé JJ., however, did find a violation of section 7.
Arbour J.’s dissent included a more elaborate set of reasons supporting the
section 7 claim, while L’Heureux-Dubé J. provided supplementary reasons
in support of Arbour J.’s dissent.

The Court divided slightly differently in response to the challenge under
the Québec Charter. McLachlin C.J.’s judgment found no infringement un-
der the Québec Charter, a conclusion again supported by Gonthier, Iacobucci,
Major, and Binnie JJ. This result garnered the additional support of LeBel J.
in a concurring opinion. Of the remaining three judges, two – Bastarache
and Arbour JJ. – held that consideration of section 45 was unnecessary given
their support of the claim under section 15. L’Heureux-Dubé J., alone, found
a violation of that section.

Social and Economic Rights
Several background discussions inform this volume. First, many of the con-
tributors would claim that the linkage of questions of human rights to con-
cerns about poverty is an important one – that is, concerns about poverty
are usefully recast as claims of social and economic rights. Social and eco-
nomic rights, sometimes referred to as second generation rights, owe their
formulation within liberal thought to the recognition that first generation
rights – classical liberalism’s rights to life, liberty, property, religion, and
speech – are meaningless absent adequate standards of material and social
well-being. Thus, rights to such things as an adequate standard of living,
education, health care, work, and housing have become standard elements
in any meaningful and complete human rights agenda, as necessary
correctives within liberal rights theory. At the international level, the pres-
ence of the International Covenant on Economic, Social and Cultural Rights, to
which Canada and 154 other countries are parties, attests to a recognition
of the importance of these rights.14 Governments, however, have been slow
to grant equal status and observance to second generation rights, despite
the logic of such rights’ indivisibility from more mainstream first genera-
tion rights. To a large extent, the cause of such reluctance lies in the degree
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of economic redistribution required by full recognition of social and eco-
nomic rights and the consequent state re-ordering that challenges the ideo-
logical framework of classical liberal (or neo-liberal) politics.

In any case, the notion of social and economic rights is widely used in the
struggle against poverty. And it is used, within the struggles discussed in
this volume, in at least two ways. First, appeal to these rights is a claim
about what various different rights protections and guarantees already en-
acted into law – say sections 7 and 15(1) in the Charter or various human
rights legislation or codes – can and ought to mean. So understood, claims
about social and economic rights develop argument about existing consti-
tutional and legislative government obligations to attend to and ensure the
welfare – broadly understood – of members of society. Karrisha Pillay’s chapter
in this volume proceeds from this perspective when she discusses the suc-
cess of South Africa’s constitutionalization of such rights. David Wiseman’s
argument that Canadian courts ought not to be as reluctant as they are
currently to adjudicate matters of social and economic justice similarly ref-
erences concrete and specific entrenched rights in the Canadian context.

Legislatively enacted rights – such as those in human rights codes – al-
though not of constitutional force, are equally relevant to this discussion.
Legislative provisions can sometimes be useful to restrain or order govern-
ment options in favour of anti-poverty objectives. Moreover, legislated hu-
man rights have significantly wider application beyond government actors
(the target of Charter review) and consequently can be important tools for
addressing economic justice concerns in the social and economic world.
While Canadian governments, apart from the Québec government, have
primarily used human rights codes to provide only anti-discrimination
measures, the protections so provided could be more widely cast, as Lucie
Lamarche points out in this collection and as the Québec Charter poten-
tially illustrates.15

Second, the notion of social and economic rights is also used to signal a
set of entitlements and obligations that ought to be observed by the state,
independent of actual constitutional guarantees or legislative provisions.
In this regard, some of the chapters address the shortcomings in the Canad-
ian welfare state, for example, as a breach of individual Canadians’ social
and economic rights, regardless of whether such rights have distinct consti-
tutional or legislative recognition. Claims to social and economic rights in
these instances serve as a stipulation of the evaluative standards or bench-
marks for state action, without necessarily referencing any actual legal en-
actment. Apart from being an effective political strategy – that is, a way to
harness for progressive politics the cachet and currency that rights possess
in liberal democracies – this invocation of social and economic rights norms
is used to capture powerfully the aspirations of social and economic justice
for all individuals.
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Social Citizenship
Many of the chapters in this collection also deal, at least implicitly, with the
notion of social citizenship. By social citizenship, the editors of this volume
intend to reference particular aspects of the relationship between individuals
in political community with each other. Citizenship, generally, comprises
the interconnection between individuals, government, and society – the
rights, obligations, and roles conferred on members of Canadian society.16

Social citizenship, as Barbara Cameron writes in this volume, “connotes a
relationship of members of society to each other through the state that
recognizes a positive obligation of the state to ensure the conditions exist
for the realization of the shared dignity of all human beings.”17

The political history of citizenship is a disturbing one. Much of it in-
volves the invocation of privilege along class-based, racist, patriarchal, and
other equally offensive lines. As Michael Ignatieff has written, “[f]rom its
inception ... citizenship was an exclusionary category, justifying the coer-
cive rule of the included over the excluded.”18 This collection does not en-
gage with this history nor, of course, do we wish the concept to function in
this negative manner. Indeed, it is our hope, perhaps naively, to skirt this
history. We want to reinvigorate a more inclusive idea of citizenship, which,
while leaving aside more specific questions of legal status for others to de-
bate, insists upon a social and economic equality that bespeaks the grant-
ing of meaningful membership in Canadian political, social, and economic
life to all present on Canadian soil. The term social citizenship is an effec-
tive, although admittedly not untroubled, way of capturing these aspira-
tions in many of the chapters that follow.

Notions of social citizenship operate in contra-distinction to more domi-
nant understandings of citizenship, understandings occupied solely with
political guarantees and entitlements. T.H. Marshall, widely cited and cred-
ited with articulation of the notion of social citizenship, distinguished so-
cial citizenship as concerned with the provision of equality to all social
classes to enable full participation in social life.19 More specifically, the so-
cial element of citizenship he asserts encompasses a range of social rights:
“[F]rom the right to a modicum of economic welfare and security to the
right to share to the full in the social heritage and to live the life of a civi-
lized being according to the standards prevailing in the society.”20 Social
citizenship thus speaks to the provision of social and economic entitlements
as necessary components of an individual’s membership in a political com-
munity. It recognizes that one of the bases of community is the recognition
and fulfilment of basic human needs.21

While Canada may have had a somewhat later development of its social
welfare state than other industrialized nations, this aspect of the Canad-
ian state did become one of its central features in the period following the
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Second World War. Canada’s social union included such programs as a na-
tional health care system, shared federal/provincial funding of social assist-
ance, and a nationwide pension and unemployment insurance provision.
Indeed, some of these programs – most notably universal, publicly funded
health care – have become defining features of Canadians’ national iden-
tity. Now, however, the current political landscape renders concern and
questions about the social aspects of Canadian citizenship relevant and radi-
cal. After all, the last decades have seen a concerted and deep attack on the
basis for a universal social citizenship provision at the levels of both federal
and provincial governments.22 As Janet Mosher discusses in this volume,
nowhere is this more apparent than in relation to those individuals reliant
upon the social assistance or welfare system. Thus, the Gosselin decision sets
the stage for the struggle for social and economic justice in the current age.

Again, the offering of the notion of social citizenship as a useful concept
in thinking about the problems of poverty is not uncontroversial. Janet
Mosher highlights the difficulties of this choice of frameworks to capture
entitlement to state-provided guarantees of material well-being and social
participation. Reliance on citizenship risks rendering invisible those who lack
legal citizenship status. Moreover, the use of the term not only leaves in
place the border between citizen and non- or partial citizen but also risks
perpetuating and strengthening it. Additionally, other borders are set up and
maintained by uncritical invocation of the concept of citizenship. For in-
stance, T.H. Marshall’s work has been criticized for its failure to account for
the social and economic circumstances of women generally, as well as
both men and women in immigrant and indigenous populations.23 So,
at minimum, care must be taken in the deployment of the idea of social
citizenship.

The Neo-Liberal Turn
Additionally relevant as background to this volume is the late twentieth-
century turn to neo-liberalism across the Canadian state and the world. As
Sylvia Bashevkin has written, “set in motion [is] a series of changes that
could, over time, replace the embattled social citizenship and entitlement
groundings of Anglo-American welfare states with a more rigid, obligations-
based orientation.”24 The market citizen – the legally equal and self-reliant,
self-interested seller and buyer of classical liberalism – stands in place of the
social citizen – the socially and economically equal civic participant of so-
cial democracies.25 The result in Canada is a move in the direction of the
more mean-spirited public programs of the United States. Changes ushered
in by this new era involve such things as the narrowing of benefits eligibil-
ity and its dismantling effect on universality, a focus on and glorification
of paid work by self-reliant individuals, the increased regulatory and coercive
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presence of either public or private service providers in the lives of indi-
viduals who rely on state assistance of any form, and the privatization and
“rescaling”26 of state services and benefits.27 The principles of social equity
that anchor progressive and redistributive social programs are understood
to threaten both efficiency and moral precepts central to neo-liberalism.28

Canada has seen the establishment of a new mode of governance under
the neo-liberal state. Canadians do not enjoy the active, interventionist
state in matters of social justice and individual well-being that a fully devel-
oped social union or social welfare state might require. Instead, the state, in
its most straightforward neo-liberal incarnation, claims to be simply the
creator of the optimal conditions under which individuals can govern them-
selves. Non-state actors – the market, the family, civil society groupings –
become the infrastructure within which the self-governing neo-liberal actor
moves.

In a federal state such as Canada, constitutional decentralization is the
counterpart to state privatization. As the federal government has backed
away from its post-war role in setting national standards for social program
content and delivery, this role has devolved to the provinces. Provinces, in
turn, have increasingly turned control over social welfare provision to mar-
ket actors, community organizations, and individuals.29 Lost, or actively
ignored, in this shuffle of politics are concerns over national and interna-
tional guarantees of social citizenship for the full range of diverse and
marginalized groups in Canada. The varied impact of neo-liberalism, de-
centralization, and privatization on social and economic justice issues in
Canada is thus a theme constant to a number of the chapters.

Organization of the Book
This volume is divided into five main sections. Part 1, “Reading Gosselin,”
looks most immediately at questions of constitutional rights protection as
such questions speak to litigating claims for social and economic redistribu-
tion. The part’s three chapters focus directly on the Gosselin decision. Part 2,
“Social Citizenship and the State,” contains five chapters that examine how
issues of social citizenship are played out in various forums: adjudicative,
legislative, and administrative. Part 3, “Social Citizenship and International
Contexts,” has similar preoccupations but focuses on insights from other
national jurisdictions or the international context. Some of these essays
offer comparative perspectives while others demonstrate the relevance of
international human rights or trade regimes for Canadian domestic issues.
Part 4, “Legal Theory after Gosselin,” argues for an enriched constitutional
practice, one that better accounts for the salience and primacy of social and
economic interests, and Part 5, “Legal Activism Revived” returns to the gen-
eral question of constitutional rights litigation, referencing both specific
issues or concerns and general strategic cautions.
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Reading Gosselin
The collection begins with chapters by Martha Jackman, Dianne Pothier,
and David Schneiderman, which present disussion specific to the Gosselin
decision. Chapter 1, “Reality Checks: Presuming Innocence and Proving
Guilt in Charter Welfare Cases,” by Martha Jackman provides an account of
the Gosselin litigation at all three court levels. Against this backdrop, Jackman
sets out prevailing stereotypes about young welfare recipients, many of
which, she argues, are central to the lower and upper court judgments. In
her call for courts to challenge these discriminatory attitudes, Jackman urges
judges to engage in “reality checks”: to test common presumptions against
the real experience of claimants. Absent judicial adoption of this methodol-
ogy, Jackman is pessimistic about the future of social and economic rights
claims in Canadian courts.

The call to challenge assumptions about what is “normal” or “common
sense” is also taken up by Dianne Pothier in Chapter 2, “But It’s for Your
Own Good.” Pothier argues that the Supreme Court of Canada, in Gosselin,
falls captive to community prejudices in precisely the manner that legal
doctrine under the equality provision claims to avoid. Pothier also relies
upon the disability rights case Eaton v. Brant County of Education30 to illus-
trate her point that, by failing to “get” the context of the individuals in-
volved, the Court engages in reductionist argument about the benefits of
the challenged state action. Both Pothier and Jackman, in different ways,
then, call for an “enlargement of mind” that is necessary to register the
realities of claimants.

In Chapter 3, “Social Rights and ‘Common Sense’: Gosselin through a
Media Lens,” David Schneiderman also expresses concern about the preju-
dices and stereotypes that inform the Supreme Court of Canada’s decision
in Gosselin. Unlike the first two authors, however, he focuses on the extent
to which the attitudes displayed by the majority judgment resonate with
discriminatory mythologies of poverty that are dominant in mainstream
thought. Through examining media coverage of the Gosselin decision,
Schneiderman reveals the close connection between constitutional culture
and the central political beliefs of Canadian culture. Without political lead-
ership on the issue of social and economic entitlements, courts are unlikely,
Schneiderman argues, to reach the correct decisions in these cases. This
article raises interesting issues about the role that rights litigation can play
in catalyzing political change and about the interconnections between law
and politics.

Social Citizenship and the State
Bruce Porter leads off the next section with “Claiming Adjudicative Space:
Social Rights, Equality, and Citizenship,” where he explores concerns about
the social exclusion and denial of citizenship entitlements of the poor,
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particularly those on social assistance. Porter argues that the creation of
“adjudicative space” for social rights claims provides an important counter-
point to this exclusion. While creating these openings is an uphill struggle
for low-income Canadians, such adjudicative space has opened up, for now
anyway, at the level of United Nations human rights treaty bodies with the
appearance before them of Canadian non-governmental equality rights and
anti-poverty groups. Adjudicative space remains under construction in re-
lation to Charter rights and Canadian courts. Yet Porter is optimistic that
such a space will open up. He notes that the substantive social rights claim
did receive a hearing in Gosselin, and, although Gosselin herself was unsuc-
cessful, the jurisprudence of this case on sections 7 and 15 opens possibili-
ties for future social and economic rights hearings.

Sharon Donna McIvor, in Chapter 5, “Aboriginal Women Unmasked: Using
Equality Litigation to Advance Women’s Rights,” tells an equally compel-
ling story about the importance of rights claims and the space they create
for the voices of marginalized individuals and groups. This chapter reminds
us of the leverage that constitutional rights – particularly section 15 of the
Charter – have given Aboriginal women in their struggle for social and eco-
nomic justice and equality – a struggle, McIvor tells us, for “the most basic
incidents of citizenship.” The article focuses on litigation and strategies around
Aboriginal women’s sex equality, fuelled by concerns about economic well-
being and full social citizenship. McIvor traces Aboriginal women’s equality
cases from the pre-Charter case of Jeanette Corbière-Lavell under the Canad-
ian Bill of Rights,31 to the Native Women’s Association of Canada v. Canada
decision at the Supreme Court of Canada,32 and to ongoing litigation chal-
lenges to continuing discrimination against Aboriginal women. McIvor’s
article is a story personal to the women who undertook this struggle, in-
cluding McIvor herself. Captured, then, within her chapter is an important
but under-documented piece of Canadian history. While rights litigation is,
McIvor asserts, but one piece of a broader set of actions, it is, nonetheless,
an important beginning and catalyst for wider change.

In Chapter 6, “Welfare Reform and the Re-making of the Model Citizen,”
Janet Mosher discusses the demise of the post-war social welfare state in
Canada and details some of the changes brought about by the shift to forms
of governance strongly influenced by neo-liberalism. Like McIvor, Mosher
deals with a marginalized group of people and their exclusion from effec-
tive forms of social and economic participation. Mosher’s contribution makes
the important point that the notion of citizenship status not only marks
exclusion across national borders but also sets up divisions within the na-
tion state – divisions that lie, not along the various demarcations of the
citizenship and immigration regime, but across dimensions of social and
economic participation and well-being. Mosher focuses in particular on the
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lines drawn by social assistance or welfare that constitute the welfare recipi-
ent as outsider. Mosher concludes by suggesting a number of strategies for
altering the excluded status of welfare recipients, specifically coalition build-
ing or strategic alliances with other “non-citizens,” for instance, immigrants.
As well, Mosher argues, as she has in other places, that we need to create the
spaces to talk about and to listen to the concrete and individual stories of
those who live in poverty.33

Lucie Lamarche, in Chapter 7, “The ‘Made in Québec’ Act to Combat
Poverty and Social Exclusion,” is an important reflection on recent politics
and coalition building among anti-poverty groups in Québec. Lamarche
discusses Québec’s Act to Combat Poverty and Social Exclusion, a legislative
response to poverty that stands independent of specific human rights pro-
tections.34 Lamarche’s chapter documents in detail the character of the civil
society mobilization that resulted in the Québec legislation. Her discussion
of the legislation focuses on the interplay between different ways of fram-
ing the question of material deprivation and inequality – poverty versus
social and economic rights. While Lamarche applauds the involvement of
Québec civil society in the process leading up to the act, she expresses deep
concern about the failure of the act, and its surrounding politics, to live up
to the human rights obligations of the Québec government. She notes that
the act represents a liberal, rather than a social, justice approach to the anti-
poverty struggle and, thus, represents containment rather than realization
of progressive politics and expansive social citizenship. Lamarche’s argu-
ment ties interestingly into concerns detailed in other chapters, such as
those by Janet Mosher and Margot Young, about how resilient liberalism’s
notions of individual responsibility and self-reliance are in the face of pov-
erty and in the quest for broader social citizenship. Liberal values emphasiz-
ing individual responsibility, privatization, small government, and minimal
social assistance are used to defeat more radical anti-poverty politics.

In Chapter 8, “Accounting for Rights and Money in the Canadian Social
Union,” Barbara Cameron places social citizenship concerns squarely within
a discussion about the Canadian social union. The chapter plots a shift in
social policy implementation and the mechanisms of government account-
ability for federal spending on social rights. Cameron begins by detailing
arrangements under the Canada Assistance Plan Act (CAP) that ensured both
that federal funds were spent as intended by the federal Parliament, thus
preserving accountability of the executive to the legislature, and that the
federal Parliament took responsibility for basic minimum social entitlements
for all Canadians.35 This model was abandoned after 1995 with the elimina-
tion of the CAP and the adoption of what Cameron styles the international
model, where intergovernmental agreements dictate executive branch policy
and action. In each regime, the ongoing tension between central principles
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of federalism and responsible government is resolved in different ways, and
different levels of attention are paid to social rights. Cameron argues that
the second model minimizes both executive accountability and social citizen-
ship guarantees. In the process of this discussion, Cameron also provides an
account of the various intergovernmental agreements that have supplanted
appropriate legislative orchestration of the social union and of a social rights
provision.

Social Citizenship and International Contexts
In the first chapter of this part, “Collective Economic Rights and Interna-
tional Trade Agreements,” Marjorie Griffin Cohen engages with the challenges
that globalization poses for economic justice. In the politics of globaliza-
tion, little space is left for social citizenship and for the vision of the citizen
as an equal participant in the social life of the nation, with full access to
guarantees of social and economic well-being. Indeed, there is, Cohen ar-
gues, little room for governance by the state since no specific government
exists that is responsible or accountable for the trade rules. Governance has
been created but without government. The international democratic deficit
is profound and the impact on social and economic rights dire. Cohen’s
primary focus is on the possibilities for pursuing collective economic rights
through international law. She also discusses the constraints placed on na-
tion states by the new power of international commercial law, how corpo-
rate economic rights established at the international level trump collective
social and economic rights achieved within nations. Thus, the nature and
delivery of social and public services are undermined by international com-
mercial law such as the World Trade Organization’s General Agreement on
Trade in Services and the fact that these trade agreements, by their very na-
ture, can offer only weak and inadequate provision of social services.36 As a
result, Cohen cautions against a strategy calling for inclusion of social clauses
in trade agreements and urges the creation of an international society that
looks beyond the needs of corporations and imperialist governments and
that, itself, constrains trade agreements.

Shelagh Day, in Chapter 10, “Minding the Gap: Human Rights Commit-
ments and Compliance,” takes a different piece of the international context
and looks at the role that Canada’s international human rights obligations
could and, indeed, should play in Canada’s domestic governance. Interna-
tional treaties ratified by the federal executive (and even approved by pro-
vincial governments) have no direct domestic legal application. Thus, it is
important to consider how Canadian governments can be held account-
able to the rights contained in these agreements. Using the review process
of the Convention on the Elimination of All Forms of Discrimination against
Women, Day discusses the role that NGOs – specifically women’s equality-
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seeking groups – have taken in intervening in the review itself and in prompt-
ing governmental response to the committee’s recommendations.37 Day also
provides critical coverage of Canada’s participation in these review process-
es, noting particularly the absence of any follow-up mechanisms for govern-
ment response to the recommendations of treaty bodies – at any government
level or at the intergovernmental level. As Ken Norman has written in an-
other context, this approach amounts to little more than “taking rights
lightly.”38 Day also documents the actions of Canadian women’s NGOs in
holding governments accountable to the treaty review process and pressur-
ing government to put appropriate response mechanisms in place. The treaty
review process highlights the need for Canadian governments to put in
place an ongoing process for measuring and increasing compliance with
Canada’s international human rights obligations.

In Chapter 11, “Enforcing Social and Economic Rights at the Domestic
Level,” Gráinne McKeever and Fionnuala ni Aoláin take up the concern
about the effective enforcement of social and economic rights identified by
Shelagh Day. McKeever and ni Aoláin argue that the key to successful im-
plementation of international human social and economic rights lies at the
level of national enforcement mechanisms. More specifically, they propose
a tripartite model that enlists legislatures, public bodies, and the judiciary.
This “programmatic model,” unlike other possible models of enforcement,
does not depend upon judicial enforcement, although it is certainly en-
hanced by it. The authors’ illustration of the model focuses on Northern
Ireland, where the recent Agreement Reached in the Multi-Party Negotiations
resulted in a statutory framework containing, among other things, a set of
legal and political objectives requiring appropriate government policies,
programs, agencies, and measures to address economic deprivation linked
to the country’s history of religious discrimination.39 The authors offer this
discussion as an example of rights operationalization at the domestic level.

Karrisha Pillay, in Chapter 12, “Litigating Socio-Economic Rights in South
Africa” closes this section with a discussion of the success of social and eco-
nomic rights litigation under South Africa’s Constitution, one of the first
bills of rights to provide explicitly for such rights. This chapter thus pro-
vides useful insight into the constitutionalization of the rights of social
citizenship. The discussion is an interesting counterpart to the Canadian
contributions, particularly Melina Buckley’s article that follows in the next
part. Pillay’s chapter provides an important overview of South African so-
cial and economic rights cases to date and discusses a number of issues
relevant to such jurisprudence. Her conclusion is interesting. South African
jurisprudence on social and economic rights, despite the constitutional
presence of explicit social rights guarantees, suffers the same problems as
Canadian efforts to use sections 7 and 15 of the Canadian Charter. By way of
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positive developments in South African jurisprudence, Pillay notes the evo-
lution towards a focus on reasonable measures, not merely rationality, and
a focus on particularly vulnerable groups and people.

Legal Theory after Gosselin
David Wiseman, in Chapter 13, “Taking Competence Seriously,” leads off
with important critical commentary on traditional notions of judicial com-
petence as barriers to social and economic rights adjudication. Wiseman
focuses not on issues of interpretation of the Charter’s protections but rather
on the judiciary as a branch of government and what institutionally it is
equipped to do. Limitation of the courts’ willingness to adjudicate social
and economic rights restricts methods of governance available in aid of
realizing these rights. Yet, current misconceptions about social and eco-
nomic rights throw up a series of false cautions about such things as judicial
competence, positive rights, remedy, and government responsibility. At all
stages of social rights review, courts have been characterized as ill-suited
and under-resourced for the tasks at hand. Wiseman argues that court-based
adjudication has both advantages and disadvantages as a mechanism for
achieving particular policy objectives. Competence, he reminds us, is an
issue that is relevant to all institutions and processes of law and govern-
ance. Fears of incompetence, then, particularly those raised in social rights
cases, may be an overreaction to issues endemic to all forms of governance.
Non-justiciability and deference – as responses to these fears – are inappro-
priate refusals to deal with important issues.

In Chapter 14, “Dignity, Equality, and Second Generation Rights,” Denise
Réaume focuses on the concept of dignity and the central role it plays in
section 15 doctrine. Through this focus, she engages the task of reimagining
a more responsive and substantive conception of equality. Réaume argues
that a commitment to substantive equality can be anchored through adop-
tion of a concept of human dignity that comprehends the threat represented
by denial of participation in social institutions, practices, and opportuni-
ties. Réaume’s chapter thus begins by reviewing the philosophical founda-
tions of the notion of dignity and proceeds from this review to argue that
the concept of dignity can help address a central challenge for equality
rights – the framing of a potential unending array of specific goods and
services as equality harms. To this purpose, Réaume identifies three concep-
tions of equality. The more “robust” of these will, she argues, result in better
recognition of social and economic claims, extending the reach of equality
law through a focus on dignity-enhancing benefits and institutions. And,
while this fuller concept of dignity has limitations, it will nonetheless pro-
vide a meaningful argument for much richer and more substantive equality
rights.
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Ken Norman, in Chapter 15, “The Charter as an Impediment to Welfare
Rollbacks,” rounds off this section. Norman develops the Rawlsian notion
of “background social institutions” as a “Charter tool” to facilitate the rec-
ognition of the kind of social and economic claim carried by Louise Gosselin
to the courts. Failure to interpret the Charter in conformity with John Rawls’s
notion of “justice as fairness” – that is, failure to interpret the Charter so
that it speaks against the further social exclusion of the worst-off – is destruc-
tive of the liberal democratic project. Norman traces support for justiciability
of issues that invoke this concern through recent Supreme Court of Canada
jurisprudence, concluding that such an elaboration of the social and eco-
nomic justice concerns constitutive of Rawls’s theory is sound both descrip-
tively and prescriptively for Charter jurisprudence. Like Réaume, then,
Norman sees great potential, albeit unrealized in Gosselin, for recognition
of social and economic justice in Charter litigation.

Legal Activism Revived
Margot Young’s chapter, “Why Rights Now? Law and Desperation,” raises a
number of questions about the political desirability of rights litigation.
Noting the increase in the use of rights litigation by social justice groups –
including anti-poverty activists – Young cautions against too quick a rush
into the courts to achieve social and economic equality. Like other authors
in this volume, Young cites changing political circumstances (the rise of the
neo-liberal state) as good reason to look for other avenues for political lev-
erage, but, through a discussion of Gosselin, she chronicles the presence in
equality jurisprudence of many of the same ideological assumptions and
priorities currently dominant in the political arena. The dilemma is clear:
the same politics circulate through both the judicial and political contexts.
Claims of social and economic justice are difficult in both arenas. Young’s
conclusion is an ambivalent one. She acknowledges the dilemma that these
circumstances present for social activists, yet she proffers no resolution, sim-
ply noting the importance of a critical stance.

By contrast, Melina Buckley, in Chapter 17, “The Challenge of Litigating
the Rights of Poor People,” offers a more positive account of how courts
could, and ideally would, respond to a challenge of the sort that Wiseman
discusses more generically in his chapter. The issue Buckley takes up is the
current inadequacy of publicly funded legal counsel. For a number of rea-
sons detailed in the first part of her chapter, Buckley argues that such a
challenge would be a good test run of social and economic rights litigation,
not least because of the current crisis in legal aid availability across Canada.
Her argument is characterized by what she calls critical theory – the posit-
ing of alternative ideals to reveal deficiencies in practice, to create the pos-
sibilities for change and to uncover and unleash transformative powers.
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Buckley details the different arguments relevant to making a constitutional
and a rights-based case for the public provision of legal aid. In particular,
Buckley details three critical obstacles to the successful use of section 15 in
challenges of this sort: underdevelopment of positive constitutional obliga-
tions; evidentiary requirements in systemic discrimination claims; and con-
straints with respect to constitutional remedies. However, Buckley revisits a
number of recent and key section 15 decisions to argue that the ground-
work for a more transformative equality jurisprudence is already in place.

Gwen Brodsky’s chapter, “The Subversion of Human Rights by Govern-
ments in Canada,” closes the book and forms an interesting counterpart to
Day’s and Schneiderman’s discussions. Brodsky takes the various levels of
Canadian governments to task for their failure to observe social and eco-
nomic rights obligations as these governments respond to Charter litiga-
tion, choose to fund (or not fund) particular areas of constitutional litigation
and influence understandings of the content and character of Charter rights.
Governments are “shapers of constitutional rights,” as influential in their
own ways as the judiciary. And the current impoverished state of Charter
jurisprudence on social and economic rights owes much to the tenor of
government participation in the process of rights enforcement. Persistent
efforts by governments to block constitutional recognition of these rights
raise issues about the degree to which governments take seriously their ob-
ligations under both domestic constitutional and international human rights
law. Brodsky outlines how governments have exacerbated and, indeed, re-
lied upon and reinforced tenets of classical liberalism that are antithetical
to a recognition of social and economic rights. In so doing, governments
bear responsibility for stalling the endeavour to transform constitutional
jurisprudence. While Brodsky recognizes and critiques the inadequacies of
current jurisprudence dealing with social and economic rights – with Gosselin
as the prime example – Brodsky is clear about the value of rights litigation
and rights language to the struggle against poverty and injustice.

Conclusion
At the heart of the motivation for this book lies a contradiction between,
on the one hand, Canada’s formal commitments to such things as an ad-
equate standard of living, health care, education, social security, and just
and favourable conditions of work for everyone, and, on the other hand,
the deliberate erosion of social programs and protections by Canadian gov-
ernments in the last few decades, with the corresponding persistence of
poverty, income insecurity, homelessness, and desperation experienced
across Canadian communities. The struggle to make Canada a more just
and equitable country is not only for the benefit of those living in poverty.
Canada’s success or failure to achieve social and economic justice also af-
fects the quality of life for all who live here.
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This volume addresses the question of poverty in Canada from a number
of perspectives, most notably in terms of struggles for rights recognition
and protection, recognition and realization of social citizenship guaran-
tees, and, finally, articulations of legal strategies and activism to influence
state organization, public institutions, legislation, and policy. Canadians,
in general, are too little engaged with the poverty in our midst. This book is
fueled by the hope that this will change and that the work of the authors
represented in these chapters will move us closer to realizing Canada’s full
potential to be a just, fair, and economically viable home for everyone liv-
ing here.
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Reality Checks: Presuming
Innocence and Proving Guilt
in Charter Welfare Cases
Martha Jackman

More than twenty years later, I can still vividly recall my feelings of shock
and dismay during my first week of law school, as my contracts professor
calmly discussed the reasoning and outcome in the Peevyhouse v. Garland
Coal & Mining Co. case.1 The defendant, Garland Coal, had leased Willie and
Lucille Peevyhouse’s farm in order to strip mine for coal. In the lease, Gar-
land Coal agreed to restore the property to its original condition at the end
of the five-year lease period. This remedial work was estimated at a cost of
US$29,000 and Garland Coal subsequently refused to do it. The Peevyhouses
sued the company for US$25,000 in damages for breach of contract but were
awarded only $5,000 at trial. On appeal, damages were reduced to $300 on
the reasoning that this amount represented the actual decrease in the value
of the Peevyhouse’s property because of Garland Coal’s non-performance of
the remedial work. The court came to this conclusion notwithstanding
Garland Coal’s admission that the Peevyhouses would not have signed the
lease absent the remedial clause.

I sat in the front row of my contracts law class, aghast at this account:
“What?” I silently exclaimed: “I thought a deal was a deal!” And then: “I get
it: another greedy corporation and their high priced lawyers trampling on the rights
of some poor farmers!” And finally: “I bet the judges were corrupt too: what else
could you expect in Oklahoma in 1963!”2 None of these possible rationales for
the outcome of the case were, however, put forward by my professor. Rather,
he explained – the very voice of legal reason – that Peevyhouse illustrated the
basic contract law principle that “the party complaining should, so far as it
can be done by money, be placed in the same position as he would have
been had the contract been performed.”3

Why is it that I, like so many other newly arriving law students, found
this and many other legal claims and analytical approaches, to which I was
introduced in my first weeks and months of law school, so preposterous
and utterly impossible to accept? Why did what my professors presented as
sound legal reasoning so often appear as absurd or, worse, as grossly unjust?
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The explanation, I would argue, is found in the instinctive reflex of the
young to engage in “reality checks” – to automatically test information
presented to them against the truth, such as they know it, of the real world.
As educators, but more especially as parents, we regularly see this device
being employed. From our kids: “Get real mom!” or from our students:
“Come on Professor Jackman, surely what is really happening in this case is
that ...”

Inexorably, however, over the course of our legal studies (and, some would
say, this is their very purpose), the automatic tendency to engage in reality
checks is trained out of us. Instead of depending on our own independent
assessment of reality, we are taught to rely on a series of ideological pre-
sumptions so entrenched as to be virtually invisible. Most especially, we are
taught to presume the innocence of prevailing legal principles and decision-
making structures: judge-made law, judges, and courts. And, like the com-
mon law concepts we first master, we are taught that legal rules imbedded
in legislation, regulation, and government practice are also neutral and
objective in their intent and their effects. At the same time, we are told that
those casting doubt on the innocence of established legal norms and ar-
rangements must be subject to the very highest burden of proof, must be
politically driven, and, in short, must be presumed guilty.

Presumptions of Innocence and Guilt in the Welfare Context
Similarily to those attempting to challenge the neutrality of law in the law
school context, a particular set of presumptions of innocence and guilt cre-
ates obstacles for low-income litigants seeking to invoke equality and other
guarantees under the Canadian Charter of Rights and Freedoms in order to
address inadequacies and inequities in the social welfare setting.4 These in-
clude the presumptions that welfare laws and policies are benign and that
governments are innocent in their dealings with the poor, that welfare re-
cipients are guilty, lacking in personal initiative at best and fraudulent at
worse, and that if governments are guilty, they are not guilty within the
meaning of the Charter or are not guilty enough to be found in violation of
fundamental constitutional guarantees. As the case law amply demonstrates,
these presumptions are applied vigorously by judges who, after all, are the
most successfully trained law students.5

Confronting and disproving the presumptions of innocence and guilt
commonly relied upon by judges is a major challenge for low-income liti-
gants in the social welfare context. Failure to identify and to advance sub-
stantive legal and evidentiary arguments that will effectively address these
presumptions, as they relate both to welfare recipients and to the state,
makes it virtually impossible to succeed in Charter-based welfare claims.
This difficulty applies, I would argue, from trial through appellate courts
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and across jurisdictions, regardless of the doctrinal justification that any
given judge might ultimately provide for an unfavourable welfare ruling.
Given how essential it is to displace the presumptions of innocence and
guilt that operate in welfare cases, how can this be done?

Feminist legal analysis relies upon the methodologies of context and voice
to expose and to challenge patriarchal structures and tendencies in law.6

Abstract and putatively objective legal claims are eschewed in favour of
knowledge gained through a careful examination of the broader context of
legal decision making and by listening to the voices of those whose rights
and interests are most directly affected. This, in essence, is also the method-
ology of reality checks. Reality checks challenge the abstract and the abso-
lute. They test what is asserted to be true against the concrete evidence of
real life experience, as best as it can be grasped. In answer to the claim “put
on your coat or you’ll catch a cold” is the reality check: “Mom, I didn’t wear my
coat at school and I didn’t get sick.” In answer to the claim “the Peevyhouses
lost the case because the economic value of performance is the proper measure of
damages” is the reality check: “They lost the case because the court ignored their
circumstances and the context of their agreement – an agreement that Garland
Coal not only agreed to but no doubt wrote.”

In the social welfare setting, reality checks question the accepted truths
underlying judicial decision making: that governments are trying to help
poor people when they enact social welfare reforms; that welfare recipients
prefer to rely on public assistance rather than to work; and that the Charter
should not prevent governments from making the choices they see fit in
the face of competing demands for scarce public funds. Reality checks focus
on the broader context of government decision making relating to the poor
and the welfare state: why, amid such affluence in Canada, are people still
lacking the most basic necessities of food, clothing, and shelter, and what
are social welfare programs in fact designed to do? Reality checks take us to
the actual experience of low-income people in their interactions with wel-
fare laws and the state: what is it to be a social assistance recipient in the
poor-bashing country we have become? And what possible good is a Charter
that allows poor people to be denied the rights that matter to them most?
In short, reality checks focus not on the fiction of social assistance and the
welfare state but instead on the actual context and subjective experience of
government action in this area, in an effort to allow judges to see, if per-
haps only for a few moments, life as it truly is for the low-income claimants
who appear before them.

In this article, I test the premise that judicial willingness to engage in
reality checks directly affects the outcome of judicial decisions in Charter
welfare cases. In particular, I examine the Supreme Court of Canada judg-
ment in Gosselin v. Québec (Attorney General) in order to show that, whereas
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Chief Justice Beverley McLachlin’s rejection of Louise Gosselin’s Charter claim
reflects and perpetuates the most highly problematic presumptions of in-
nocence and guilt operating in the welfare context, the dissenting justices’
reliance on context and voice – their openness to reality checks – leads
them to avoid such assumptions and to conclude that the social assistance
regime at issue in the case was unconstitutional.7

The Gosselin Case
The Gosselin case involved a challenge by Louise Gosselin under sections 7
and 15(1) of the Canadian Charter, as well as under section 45 of the Québec
Charter of Human Rights and Freedoms,8 to a provincial welfare regulation
that reduced the welfare benefit payable to recipients under the age of thirty
by two-thirds, to approximately $170 per month, unless recipients partici-
pated in remedial education, community work, or on-the-job training pro-
grams. Expert evidence submitted by the plaintiffs at trial showed that young
welfare recipients living on the reduced rate were malnourished, socially
isolated, often homeless, and in poor physical and psychological health.9

Some recipients resorted to prostitution and selling drugs to earn enough
money to pay their rent; others attempted suicide.10 Lack of stable housing,
a telephone, and presentable clothing made it extremely difficult for recipi-
ents to find work. As one expert explained, “[w]hat employer would hire a
person who couldn’t provide a telephone number to call when a position
opened? What employer would hire a youth with holes in their clothes?”11

Louise Gosselin’s own experience of living on the reduced benefit rate
was one of acute material and psychological insecurity, deprivation, and
indignity. She was often hungry, and she suffered symptoms of malnourish-
ment, including anxiety, fatigue, vulnerability to infections and illness, and
lack of concentration.12 The record showed that, in order to obtain food,
she was forced to rely on her family and resorted to soup kitchens and other
charitable food programs. As she put it, “when someone gave me food I
went.”13 She lived in unsafe and substandard housing and was frequently
homeless. As she described one basement apartment in which she spent an
entire winter, “[i]t was badly lit, there were bugs everywhere, it wasn’t heated.
I rented it from the landlord heated but we froze like rats, my feet were blue
all winter, my ankles hurt so much that I had trouble walking and I was
cold.”14 At times, she exchanged sex for money, food, or a place to stay.15

Under such circumstances, she described the difficulties she faced in find-
ing and keeping a job: “Well, there was never anyone who called me back.
I was unable to present myself properly to an employer and to sell myself as
a good worker, I was completely lacking in terms of self-esteem and in terms
of self-confidence, my meals weren’t balanced, my social life wasn’t either,
I had absolutely nothing to keep myself together, to work, so often the
places were filled.”16
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At trial, Justice Paul Reeves rejected the evidence submitted by the plain-
tiffs on the grounds that Louise Gosselin was the only witness to testify on
behalf of the entire class of welfare recipients affected by the reduced rate
and because the plaintiffs had failed to provide comparative evidence of the
circumstances of recipients over the age of thirty, who received the full
monthly benefit.17 In terms of Louise Gosselin’s substantive arguments,
Reeves J. found that the section 7 right to life, liberty, and security of the
person did not include a positive right to social assistance from the state.18

He also concluded that the reduced rate was not discriminatory under sec-
tion 15(1) of the Charter since recipients could obtain parity of benefits by
participating in the available education and job training programs and since
the differential regime reflected the actual characteristics of the targeted
group and was designed to promote the beneficial objective of encouraging
young welfare recipients to become financially independent.19

On appeal, the Québec Court of Appeal upheld the trial judge’s decision
that Louise Gosselin’s claim to an adequate level of social assistance in-
volved a purely economic right, which was not included under section 7 of
the Charter.20 A majority of the court also dismissed her section 15(1) claim.
Justice Louise Mailhot agreed with the trial judge that, taken as a whole, the
differential regime did not have a disadvantageous impact on young wel-
fare recipients.21 Justice Jean-Louis Baudouin found that the reduced rate
discriminated on the basis of age but was justified under section 1 of the
Charter.22 In dissent, Justice Michel Robert found that the reduced rate was
discriminatory on the basis of age, and he concluded that the regime could
not be justified under section 1 and, in particular, that its purported benefit
of inciting young people to move off social assistance and into the workforce
did not outweigh its harmful effects.23

The Majority Judgment in Gosselin
At the Supreme Court of Canada, the respondent attorney general of Québec
made three principal claims in defence of the differential welfare rate. First,
the province argued that it was helping rather than harming young welfare
recipients when it established the reduced rate. As the respondent put it,
“[t]he Regulation was part of a remedial regime specially targeted at a group
that was particularly vulnerable at the relevant time. As the appellant’s case
illustrates, the State aimed to improve the situation of this group. The al-
leged disadvantages remain hypothetical in the face of the real advantages
offered.”24 Second, the respondent claimed that young people had to be forced
off social assistance for their own good. The deplorable situation of young
welfare recipients, the province argued, was owed not to the differential
welfare scheme but rather to unemployment and long-term welfare depend-
ence among youth with limited labour market opportunities. Granting young
welfare recipients unconditional parity of rates would, the respondent
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warned, have “disastrous effects” on their future prospects.25 Third, the re-
spondent argued that the difficulties facing young welfare recipients, in-
cluding Louise Gosselin herself, were not due to the government’s actions
but rather to personal circumstances and individual choice. As the respond-
ent put it, “[t]he State is not responsible for illness, lifestyles, accidents,
family circumstances or simply the misfortunes of life. What is more, it
exercises no control over individual choices that have consequences for the
personal or financial security of citizens.”26

In her judgment for the majority of the Court, McLachlin C.J., on behalf
of Justices Charles Gonthier, Frank Iacobucci, John Major, and Ian Binnie,
upheld the lower and appeal court decisions and dismissed Louise Gosselin’s
appeal. The chief justice held that, although section 7 might impose a posi-
tive obligation on the state to guarantee adequate living standards, the evi-
dence submitted by the appellants was not sufficient to prove a violation of
the right to life, liberty, and security of the person in this instance.27 The
chief justice also rejected Louise Gosselin’s claim that the differential wel-
fare regime violated section 15(1) of the Charter, on the grounds that the
scheme was designed to enhance the dignity of young welfare recipients
and that “a reasonable person in the claimant’s position” would not have
experienced it as discriminatory.28

In coming to her decision, the chief justice adopted all of the respond-
ent’s arguments in relation to the differential rate. In particular, although
the province failed to provide any concrete evidence of the regime’s ben-
efits in terms of promoting the integration of young welfare recipients into
the workforce or otherwise, the chief justice accepted the respondent’s claim
that the regulation helped rather than harmed young welfare recipients. As
the chief justice explained it, “[t]he age-based distinction was made for an
ameliorative, non-discriminatory purpose”29 and, “notwithstanding its pos-
sible short-term negative impact on the economic circumstances of some
welfare recipients under 30 ... the thrust of the program was to improve the
situation of people in this group, and to enhance their dignity and capacity
for long-term self-reliance.”30

Although the respondent again provided no supporting evidence,
McLachlin C.J. also accepted the province’s claim that, left to their own
devices, young people would develop long-term dependence on govern-
ment assistance, and, therefore, they had to be forced off welfare for their
own good. She asserted in this regard: “Simply handing over a bigger wel-
fare cheque would have done nothing to help welfare recipients under 30
escape from unemployment.”31 She stressed that “reliance on welfare can
contribute to a vicious circle”32 and charged that “opposition to the incen-
tive program entirely overlooks the cost to young people of being on wel-
fare during the formative years of their working lives.”33 Consistent with
the idea that young welfare recipients would not participate in education
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and job training programs without being forced to do so, the chief justice
concluded that “[b]ecause federal rules in effect at the time prohibited mak-
ing participation in the programs mandatory, the province’s only real lever-
age in promoting these programs lay in making participation a prerequisite
for increases in welfare.”34

McLachlin C.J. also accepted the respondent’s argument that the difficul-
ties facing young welfare recipients were not owing to the government’s
actions but rather to personal circumstances and individual choice. In other
words, the chief justice supported the respondent’s efforts to transfer re-
sponsibility for the harms caused by the differential rate from the govern-
ment to recipients, endorsing the view that Louise Gosselin and other young
welfare recipients living in poverty did so out of choice. Thus, McLachlin
C.J. suggested that “there is no indication in the record that any welfare
recipient under 30 wanting to participate in one of the programs was re-
fused enrollment.”35 She expressed the view that Louise Gosselin “ended up
dropping out of virtually every program she started, apparently because of
her own personal problems and personality traits” rather than because of any
flaws in the programs themselves.36 She further asserted that “to cause young
people to attend training and education programs as a condition of receiv-
ing the full ‘basic needs’ level of social assistance ... did not effectively con-
sign the appellant or others like her to extreme poverty ... [T]he condition
did not force the appellant to do something that demeaned her dignity or
human worth.”37

McLachlin C.J.’s acceptance of the respondent’s claims in relation to the
motivations of both the government and recipients led her to the doctrinal
conclusion, equally removed from Louise Gosselin and other young welfare
recipients’ experience of the differential rate, that the regulation did not
violate Charter equality guarantees because it promoted, rather than under-
mined, their dignity interests. In the chief justice’s estimation, “the legisla-
tion’s arguable failure to correspond perfectly to Ms. Gosselin’s personal
circumstances ... does not affect the ultimate conclusion that the legisla-
tion is consonant with her human dignity and freedom, and with the hu-
man dignity and freedom of under-30s generally.”38

In the final analysis, McLachlin C.J. concluded that the province was
innocent in its dealings with young welfare recipients and that any indi-
vidualized or unintended ill effects of the differential welfare regime were
not sufficient to constitute guilt within the meaning of the Charter. As the
chief justice summarized her reasoning, “[c]rafting a social assistance plan
to meet the needs of young adults is a complex problem, for which there is
no perfect solution. No matter what measures the government adopts, there
will always be some individuals for whom a different set of measures might
have been preferable. The fact that some people may fall through a pro-
gram’s cracks does not show that the law fails to consider the overall needs
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and circumstances of the group of individuals affected, or that distinctions
contained in the law amount to discrimination in the substantive sense
intended by s. 15(1).”39

The Dissenting Judgments in Gosselin
In contrast to the chief justice’s approach, the dissenting Justices Michel
Bastarache, Louise Arbour, Louis LeBel, and Claire L’Heureux-Dubé relied
heavily on the contextual evidence put forward by the appellants relating
to the operation and effects of the impugned regulation as well as on Louise
Gosselin’s subjective account of the impact of the differential rate. In his
judgment, Bastarache J. examined both the expert evidence submitted at
trial and Louise Gosselin’s testimony relating to the government’s claim
that the impugned regulation benefited, rather than harmed, young wel-
fare recipients. This claim, at the core of the majority’s finding that the
differential regime did not offend Charter equality guarantees, hinged on
the premise that recipients were not in fact required to subsist on $170 per
month – an amount that the province itself admitted did not meet basic
needs40 – but rather could achieve parity of benefits simply by participating
in education and job training programs that would help recipients gain
economic independence. Testing this claim against the reality of the pro-
grams’ design and operation, however, Bastarache J. found serious problems.

First, Bastarache J. identified a number of restrictions on recipients’ eligi-
bility to participate in the available welfare training programs. In the case
of the remedial education program, these restrictions included the pre-
condition that recipients be out of school for more than nine months and
financially independent of their parents for at least six months before being
eligible to participate in the remedial education program. Bastarache J. also
found that those with literacy problems were completely excluded. And,
for recipients who did obtain placements, the program did not provide ac-
tual parity of rates but still fell $100 short of the over-thirty monthly ben-
efit amount.41

Bastarache J. noted that the on-the-job training program was available
only to recipients who had been out of school for at least twelve months,
that recipients with CEGEP42 or university degrees were excluded from the
program, and that participation in the program was limited to a twelve-
month period.43 For the community work program, he noted that prefer-
ence was given to those who had been on social assistance for more than a
year and that participation in the program was also limited to a maximum
of twelve months.44 Added to these various conditions were significant ad-
ministrative delays in obtaining placements in all three programs.45

Bastarache J. described Louise Gosselin’s particular experience of spending
significant periods of time trying to survive on the reduced rate between
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programs as illustrating the degree to which the differential regime exposed
recipients to the constant risk of extreme poverty.46 As he explained,

Ms. Gosselin spent some months participating in the programs, receiving
full benefits, and some months between programs, receiving a reduced
amount in benefits. During the times that she was participating in the pro-
grams, she benefited from the experience that the programs offered, as well
as the increase in benefits that such participation provided her. But, being a
person under 30 years of age, much of the time she was living in fear of
being returned to the reduced level of support ... This threat to her living
income, described by a government witness as “the stick” to accompany
“the carrot,” caused a great deal of stress to the appellant. This additional
stress ... dominated the appellant’s life.47

Compounding the many barriers to program participation was the abso-
lute shortage of available placements in the education and job training pro-
grams. As Bastarache J. noted, by the province’s own calculations, only 30,000
placements were made available for some 85,000 eligible welfare recipients
under the age of thirty.48 This discrepancy meant that the province did not
anticipate or allow for more than one-third of the young welfare recipients
to increase their benefits through participation in the education and job
training programs.

Finally, Bastarache J. underscored the fact that only 11 percent of welfare
recipients under the age of thirty actually achieved the full over-thirty ben-
efit amount, while 73 percent of participants received only the reduced rate
of $170 per month.49 Thus, the province’s claim that the differential welfare
program helped rather than harmed welfare recipients by providing them
with parity of benefits and education and training opportunities was true
for only a minority of recipients. Like Louise Gosselin for much of the rel-
evant period, the majority of recipients were forced to subsist on the grossly
inadequate rate. As Bastarache J. concluded, “[g]roups that are the subject
of an inferior differential treatment based on an enumerated or analogous
ground are not treated with dignity just because the government claims
that the detrimental provisions are ‘for their own good.’”50

In her dissenting judgment, Arbour J. also assessed the claim that the
differential welfare program was helping young welfare recipients by pro-
moting their integration into the paid workforce, against the evidence of
the actual impact of the regime. Having earlier referred to the multiple ways
in which the inadequate benefits threatened the physical and mental health
and security of young welfare recipients,51 Arbour J. considered the specific
impact of the differential rate on recipients’ ability to secure paid work and,
in particular, the difficulty, if not impossibility, of job hunting for those
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who could not afford a telephone, suitable clothes, or transportation. “More
drastically,” she pointed out, “inadequate food and shelter interfere with the
capacity both for learning as well as for work itself.”52 Arbour J. exposed the
fundamental irrationality in the government’s claim that the differential rate
promoted the dignity of young welfare recipients: “[I]t is difficult to accept
that denial of the basic means of subsistence is rationally connected to values
of promoting the long-term liberty and inherent dignity of young adults.
Indeed, the long-term importance of continuing education and integration
into the workforce is undermined when those at whom such ‘help’ is di-
rected cannot meet their basic short-term subsistence requirements. Without
the ability to secure the requirements. Without the ability to secure the
immediate needs of the present, the future is little more than a far-off pos-
sibility, remote in both perception and reality.”53

For his part, LeBel J. focused on the government’s argument that the dif-
ferential rate was necessary to force young welfare recipients off social as-
sistance for their own good. Pointing to the weight of expert evidence on
the problem of high unemployment in Québec in the mid-1980s, particu-
larly among youth, Lebel J. asserted: “Young social assistance recipients in
the 1980s certainly did not latch onto social assistance out of laziness; they
were stuck receiving welfare because there were no jobs available.”54 In such
a context, LeBel J. argued, there was no foundation for the government’s
position that the differential benefit regime was a useful and necessary meas-
ure. As he described the problematic stereotype inherent in the government’s
policy towards young welfare recipients, “[b]y trying to combat the pull of
social assistance, for the ‘good’ of the young people themselves who de-
pended on it, the distinction perpetuated the stereotypical view that a ma-
jority of young social assistance recipients choose to freeload off society
permanently and have no desire to get out of that comfortable situation.
There is no basis for that vision of young social assistance recipients as ‘para-
sites.’ It has been disproved by numerous experts.”55

There was no evidence, LeBel J. pointed out, that young welfare recipi-
ents who participated in the education and job training programs would
not have done so without the financial incentive created by the differential
regime and, therefore, he concluded, “the Québec government could have
achieved its objective of developing employability just as well without aban-
doning recipients under the age of 30 to these paltry benefits.”56

Presuming Innocence and Proving Guilt in the Gosselin Case
In principle, the Gosselin case involved a largely doctrinal exercise of deter-
mining whether Québec’s differential welfare regime respected Charter guar-
antees. Applying the Law v. Canada (Minister of Employment and Immigration)
test, McLachlin C.J., for the majority, held that it did respect these guaran-
tees.57 By applying the same test, the dissenting justices found that it did
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not. I would argue, however, that what really distinguishes the majority
from the dissenting judgments in Gosselin is not a doctrinal difference of
opinion but rather the willingness of the judges in the case to engage in
reality checks.

In rendering her favourable judgment for the province, McLachlin C.J.
ignored both the context and the actual voices of those affected by the
differential welfare regime, most especially the voice of Louise Gosselin her-
self. Instead of testing the government’s claims against the reality checks
provided by the appellants’ evidence, the chief justice simply accepted the
claims of innocence and guilt put forward by the respondent – that the differ-
ential regime was designed to, and did in fact, help young welfare recipients;
that young people had to be forced off welfare if they were ever to become
economically independent; and that young welfare recipients were respon-
sible for their own unfavourable social and economic circumstances.

As suggested at the outset of this article, these claims reflect the most
pervasive of presumptions of innocence and guilt operating in the welfare
context. Governments systematically defend against Charter welfare claims
by maintaining that welfare programs and policies, which are demonstra-
bly inadequate, inequitable, and regressive in their objects and effects, have
been adopted for the good of welfare recipients. Courts accept these claims
of governmental innocence notwithstanding clear evidence that govern-
ments are motivated not by genuine concern for the rights and interests of
the poor but instead by a desire to reduce public welfare expenditures or to
respond to public pressure, which is often reinforced by governments them-
selves, for harsher and more punitive measures towards welfare recipients.58

Governments also argue, and courts regularly accept, that welfare recipi-
ents are morally weak and inferior: lacking in a proper work ethic, incapa-
ble of meeting dominant social norms relating to work and family, and
actively dishonest in their willingness and propensity to rely on public sup-
port rather than on their own resources and efforts. Governments argue
and courts accept that welfare recipients choose to rely on state assistance
and that coercive measures are required to break the cycle of welfare depend-
ence, especially for the young. Governments argue and courts accept that
poverty is an individualized phenomenon, unrelated to government action
and, therefore, beyond the scope of Charter review. Governments argue and
courts accept these presumptions of innocence and guilt notwithstanding
widespread evidence of the impact of fiscal and social policy choices on the
distribution of wealth and the underlying causes of poverty in Canadian
society, including structural unemployment, racism, gender inequality, and
the exclusion of the disabled from equal participation in economic life.59

Thus, in the face of evidence that the differential rate caused immense
harm to the physical and psychological health and security of young welfare
recipients, the chief justice found that the regime affirmed their dignity
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and autonomy. In the face of evidence that young welfare recipients relied
on social assistance because no jobs were available, the chief justice found
that the only option available to the government was to reduce benefits
to a point at which, by the province’s own admission, it was impossible to
survive. In the face of evidence that the differential rate was making it
difficult for recipients to focus on anything beyond the day-to-day strug-
gle for existence, much less on finding and keeping paid work, the chief
justice found that Louise Gosselin and other young welfare recipients contin-
ued to live in poverty as a matter of personal choice. To appreciate the chief
justice’s wholesale acceptance of the dominant presumptions of innocence
and guilt relating to welfare recipients, it is perhaps sufficient to read the
opening paragraph of her judgment: “Louise Gosselin was born in 1959.
She has led a difficult life, complicated by a struggle with psychological
problems and drug and alcohol addictions. From time to time she has tried
to work, attempting jobs such as cook, waitress, salesperson, and nurse’s
assistant, among many. But work would wear her down or cause her stress,
and she would quit. For most of her adult life, Ms. Gosselin has received
social assistance.”60

In contrast to the chief justice’s abstract and ultimately implausible analysis
of the Charter issues raised in this case, the dissenting justices relied heavily
on the contextual evidence relating to the operation and effects of the im-
pugned regulation, as well as on Louise Gosselin’s subjective account of her
own experience of the differential rate, in rejecting the government’s claims.
As discussed earlier, Bastarache, LeBel, and Arbour JJ. looked to the actual
participation rates in the employment and job training programs, to the
structural causes of youth unemployment in Québec, to the severe material
and psychological effects of the differential regime on the vast majority of
young welfare recipients who were forced to survive on the reduced rate,
and to the specific impact that this depth of poverty had on the recipients’
ability to secure long-term employment.

It is, however, L’Heureux-Dubé J.’s judgment that relies most obviously
on reality checks in assessing the intent and impact of the impugned regu-
lation. L’Heureux-Dubé J. restates the key doctrinal question posed by the
majority in its section 15 analysis: “[W]hether a reasonable person in Ms.
Gosselin’s position, apprised of all the circumstances, would perceive that
her dignity had been threatened.” In answering this question, L’Heureux-
Dubé J. reiterated the government’s claim: “The reasonable claimant would
have been informed of the legislature’s intention to help young people en-
ter the marketplace ... She would have been told that the long-term goal of
the legislative scheme was to affirm her dignity.”61 L’Heureux-Dubé J. then
provided the reality check: “The reasonable claimant would also likely have
been a member of the 88.8 percent ... whose income did not rise to the
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levels available to all adults 30 years of age and over ... The reasonable claim-
ant would have made daily life choices in the face of an imminent and
severe threat of poverty. The reasonable claimant would likely have suf-
fered malnourishment. She might have turned to prostitution and crime to
make ends meet. The reasonable claimant would have perceived that as a
result of her deep poverty, she had been excluded from full participation in
Canadian society.”62 In other words, L’Heureux-Dubé J. concluded that the
reasonable claimant would have known that her right to dignity was being
infringed and that she was being treated as a person of lesser value and as
less deserving of respect.63

Conclusion
I have argued that the outcome in Charter welfare cases is dictated not so
much by the language of Charter provisions or by other elements of tradi-
tional legal analysis but rather by judges’ willingness to test the presump-
tions of innocence and guilt commonly advanced by governments against
the reality of the existing welfare system and the actual experience of welfare
recipients in their interactions with the welfare state. I have suggested that,
absent a willingness on the part of individual judges to engage in this process
of reality checks, Charter-based welfare claims will continue to be dismissed.

In the Peevyhouse example, what was clearly missing from the judges’ rea-
soning and my first-year contract law professor’s analysis of the case was
any reference to the economic context in which coal mining agreements
were being negotiated and carried out, including the circumstances and
relative bargaining power of the parties. Similarly, the voices of Willy and
Lucille Peevyhouse, and any subjective account of their experience of Gar-
land Coal’s contractual breach, were entirely absent from the case. In a par-
allel fashion, in the Gosselin case, the majority of the Court was unwilling
to seriously consider the broader socio-economic context in which the im-
pugned provincial welfare regulation operated, including the structural
causes of youth unemployment in Québec in the mid-1980s. Nor did it
consider whether the remedial education and training programs in place
could reasonably have been expected to raise young welfare recipients out
of poverty and welfare dependence as the province alleged. The majority
was equally uninterested in Louise Gosselin’s own account of the impact of
the regulation on her physical and psychological health and security. Dis-
connected from context and voice, the majority engaged in a doctrinal analy-
sis that, like the result in Peevyhouse, was out of touch with reality and,
ultimately, unconvincing.

For lawyers, and more especially for law teachers, the idea that positive
decisions in Charter welfare cases are contingent upon judicial willingness
to engage in reality checks can be a disorienting one. As law students, we
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learn, and, as legal academics, we teach our students, that legal rules are
preeminent, reliable, and true. In welfare cases, however, this is demonstra-
bly not the case. As the decision in Gosselin illustrates, no matter how com-
pelling the legal argument, if judges refuse to accept contextual evidence
and direct accounts of the impact of welfare laws and policies upon those
living in poverty, Charter claims in this area are unlikely to succeed. Apart
from forcing us to abandon the safety and certainty of legal rules, reality
checks are also disorienting because they displace the traditional locus of
knowledge and authority in Charter cases. If doctrine is important, lawyers
are the experts. However, if experiential and contextual knowledge is key,
we are not. Rather, we must look to our clients, and to the low-income
community in general, as the primary source of relevant expertise. To the
extent that our own legal training and socio-economic circumstances have
muted our reflex to reality checks, careful attention to the voices and ex-
perience of Charter welfare claimants becomes even more important. It is
only through our connection with our clients and others living the day-to-
day indignities and injustices of the current welfare system that we can
expose and test our own presumptions of innocence and guilt and grasp the
reality that, as advocates, we must in turn attempt to convey to judges hear-
ing Charter welfare cases.

As international human rights monitoring bodies have repeatedly reported,
notwithstanding their protestations to the contrary, Canadian governments
are falling increasingly short of ensuring equal protection for the rights and
interests of people living in poverty.64 Over the past decade, governments of
all political stripes have made sweeping welfare program cuts in order to
limit government spending and to reduce taxes, blaming welfare recipients
in the process.65 Through statutory repeal, revision, and a liberal use of eu-
phemism, the post-war consensus that individuals and families in financial
need are entitled to an adequate level of public assistance, as a matter of
social right, has been severely undermined. In place of a social safety net,
we now have claw backs, lifetime bans, conditionality, “incentives,” and
snitch lines. Whether alone or in their cumulative effects, these features of
our reconstituted welfare system deprive recipients not only of the material
security that social assistance was designed to provide but also of any sem-
blance of dignity, equal citizenship, privacy, and respect. People living in
poverty recognize that escalating legislative and regulatory attacks on the
core values and institutions of the welfare state are, at their base, egregious
violations of fundamental human rights. Charter challenges in this area re-
flect the ongoing efforts of poor people to translate this growing interna-
tional understanding into domestic law. From this perspective, in response
to the claim: “the Charter imposes no obligation on governments to deal
with poverty,” the reality check must surely be: “then what does the Charter
protect?”
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