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Preface

This book presents research conducted over seven years as part of the Asia
Pacific Dispute Resolution (APDR) project at the University of British Col-
umbia. The project examined normative and operational aspects of inter-
national trade and human rights performance in China, Japan, and Canada,
by reference to the paradigms of selective adaptation and institutional cap-
acity. Project results have been published in a range of academic and policy
journals as well as edited and single-author volumes published in each of
the three economies under study. This volume focuses on China’s perform-
ance with respect to international standards on trade and human rights.
China’s accession to the World Trade Organization is discussed to provide
context for emerging legal regimes on contracts and property. Its perform-
ance vis-a-vis international human rights standards is examined by refer-
ence to issues of sustainability and social justice. Our hope is that through
this volume and other publications supported by the APDR project, dilem-
mas of trade and human rights performance in cross-cultural and compara-
tive contexts may be better understood.

This project was made possible by the financial support of the Major
Collaborative Research Initiatives (MCRI) program of the Social Sciences
and Humanities Research Council of Canada, for which I am deeply grate-
ful. I would also like to thank the team of co-investigators and collaborators
from our network of research institutions, who gave generously of their
time and energy. Our China research partners at the Shanghai Academy of
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X Preface

Social Sciences Law Institute were instrumental in securing access to inter-
view subjects and in administering interview questionnaires. Particular
thanks go as well to our International Advisory Board, which provided in-
valuable advice and assistance. Many students at UBC and our collaborating
institutions contributed significantly to the success of this project. I would
like to thank in particular Justin Carter, Matthew Neckelmann, Liu Yue,
Hannah Yang, and Wendy Zhu for their research support. My sincere thanks
go as well to Ljiljiana Biukovic and Sophia Woodman for their invaluable
advice and assistance in preparing this manuscript. The Faculty of Law and
the Institute of Asian Research (IAR) at UBC have been unflagging sup-
porters of the APDR project, for which I remain deeply thankful. In particu-
lar, I would like to thank Rozalia Mate and Marietta Lao at IAR and Megan
Coyle and Abbey Barley at the Faculty of Law for their ongoing administra-
tive assistance. I would also like to thank my colleagues at Borden Ladner
Gervais LLP for their long-standing encouragement and support. To those
whom I may have neglected to mention, I can only offer my apologies and
deepest thanks. While many contributed to the research presented in this
volume, I remain responsible for the errors and omissions that no doubt
remain.
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Introduction

Current conditions of globalization have heightened the need for cross-
cultural analysis of legal performance on international trade and human
rights standards.! As recent expressions of globalization have brought about
closer and more frequent contact among states and societies of the Asia-
Pacific region, cross-cultural dimensions of legal interaction have become
increasingly important. Dilemmas surrounding treaty behaviour in a multi-
cultural context are emblematic of the challenges facing efforts to build uni-
fied standards for the rule of law. Many states and societies in the Asia-Pacific
have resisted uncritical acceptance of liberal models for regulating trade
and human rights, as indicated by the growing variation in interpretation of
trade liberalization principles associated with the Asia-Pacific Economic
Cooperation (APEC) and the World Trade Organization (WTO), and by
tensions over policies and doctrines associated with the Bangkok and Vienna
declarations on human rights.? Trade disputes have challenged cooperative
economic relations, while human rights disputes have clouded a range of
otherwise constructive bilateral and multilateral relationships.® Preventing
these kinds of disputes where possible and managing them when necessary
will require better understanding of the dynamics of treaty performance on
trade and human rights.
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4 Introduction

Examining Treaty Performance

This study focuses on treaty performance as an alternative to treaty compli-
ance in understanding international legal behaviour. While discourses of
treaty compliance offer important and essential insights,* our alternative
focus on treaty performance involves an assessment of local normative and
operational conditions affecting legal behaviour with respect to treaty stan-
dards. This confronts tensions between international standards and local
behaviour. The process of globalization has, on the one hand, appeared to
usher in a trend toward convergence among national legal systems toward
liberal imperatives of efficiency and autonomy.® International treaty dis-
course tends to examine and promote local application of international
(often purportedly universal) standards.® However, local legal performance
reveals the resiliency of local norms and practices — legal culture remains
bound to the priorities of the local even as institutional arrangements
converge on non-local models.’

Local performance of international standards also involves responses
to complexity. Although the complexity of advanced systems may encour-
age functional specialization and the potential for efficiencies and reduced
transaction costs,® it can also lead to disassociation and alienation among
members of increasingly complex communities. As the complexities of
socio-economic and political relations exceed the expectations and limits
of common understanding, individuals and groups may experience dis-
orientation as they struggle to relate to the increasingly complex systems
in which they are participants. For individuals, alienation from socio-
economic and political complexity may induce greater reliance on personal
trust relationships, which themselves may come to be replaced by insti-
tutionalized relationships as informal kinship or personal ties become in-
adequate to manage complexity.’ Systems of formal juristic rules and
procedures become desirable when social relationships (including economic
and political relationships) become so complex that shared norms, values,
and language cannot be assumed, and the subjectivity and informality of
social relations give way to the objectivity and formalism of legal relations.*°
Gradual formalization of behavioural standards from custom, to norm, and
to law, for example, suggests a process of bringing order to conditions of
increased complexity.!* Religion can play a similar role,'* as during the so-
called Axial Age (1600 to 900 BCE), when monotheistic religions offered a
response to social alienation driven by new complexities associated with
technological changes in transportation and weaponry.* Marx’s classic dic-
tum on economic alienation in the context of the Industrial Revolution was
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Introduction 5

yet another reminder of the impact of increasingly complex economic con-
ditions and the role of law and religion in attempting to bring order to such
complexity." Just as legal rules add predictability to increasingly complex
economic and socio-cultural relationships, so too do religious precepts pur-
port to offer clarity and meaning to such relationships. Thus, the emergence
of institutional systems of order such as law and religion may be attributable
in part to the search for order in increasingly complex circumstances.

As the dynamic of complexity and alienation contributes to institutional
change, new patterns of privilege and interest also emerge. For some, these
developments are welcome. The institutional and terminological require-
ments of formal law and religion, for example, may give rise to communities
of specialized knowledge, which promote, operate, and benefit from such
systems.'® But for those lacking the specialized knowledge or beliefs that
would enable them to rely on law and/or religion to lend meaning to in-
creasingly complex environments, the sense of alienation may become even
more profound. Hence, even as they appear to resolve the challenges of com-
plexity, new systems of order may create new conditions for alienation, re-
sponses to which will depend in part on conditions of contending social
groups working to maintain or change any particular status quo. We might
describe this contentious process as involving transitions from complexity
to alienation to resolution, and then to renewed complexity.

Complexity and alienation help explain the spread of globalized stan-
dards of legal behaviour. Under current conditions of globalization, we find
new conditions of complexity in an ever-widening array of socio-economic
and political relationships. The economic crises of the past few decades
(including the Asian financial crisis of 1997 and continuing through the
2008-09 global recession) may be viewed as cases where factors of com-
plexity have outstripped efforts at stability and order. Not surprisingly, we
see efforts to bring greater formality to legal regulation, with renewed ef-
forts to establish global standards for economic and social behaviour.’® Yet
the very complexity of international legal regimes may engender in states
and local communities a sense of alienation from what are presented by
hegemonic powers as universal norms and practices. Among both ad-
vanced and developing economies, we also see profound alienation from a
world political economy that appears incapable of bringing stability and
predictability to economic and social life.”” Global standards become con-
tested domains as members of society resist forms of legal regulation that
appear incompatible with local norms and operational practices.’® The
failure of the Doha development round of the WTO and the ongoing
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6 Introduction

debates over agricultural subsidies and the global food system, as well as
disagreements over strategies for managing climate change, are but a few
examples.'

The dynamic of complexity and alienation also helps explain the develop-
ment of legal institutions in China. Following the civil war and the seizure of
political power by the Communist Party of China (CPC) in 1949, efforts
such as the 1954 Constitution suggested an effort to formalize governance
standards. Similarly, after the Cultural Revolution (1966-76), calls for a pro-
gram of legal reform suggested an effort at greater formalization of rule in
response to disorder. Yet during both of these periods, formalization itself
also invited reliance on informal mechanisms such as the “letters and
visits” petition system and the people’s mediation dispute resolution sys-
tem. The tension over formalization as a response to complexity continues
today, with proposals emerging to replace the letters and visits system with
formal litigation procedures and to reduce reliance on mediation, even as
parallel efforts are made to preserve informal alternatives.?

Whether in China or more generally, the interplay of complexity and
alienation appears to inform legal system development and the reception
of international treaty standards. Even while international trade and human
rights standards may promote consistency in response to complexity, these
measures may themselves lead to alienation locally, to the extent that their
(increasingly complex) content and processes defy local understanding
and acceptance. As will be discussed in the chapters that follow, reception of
international trade and human rights standards in China reflects China’s
increased participation in the world political economy even as conceptual
and operational conflicts engender resistance. Understanding the effects of
complexity/alienation dynamics on reception and resistance in China’s en-
gagement with international trade and human rights standards requires
attention to local socio-cultural, economic, and political conditions for legal
behaviour. These conditions present broad contours of legal performance
in relation to treaties, what we call “treaty performance.”

Treaty performance applies socio-legal perspectives on local reception
and legal transplants® to the treaty focus of public international law studies.
Whereas treaty compliance involves the fulfillment by states of specific
treaty obligations,** treaty performance points to more general conditions
of legal behaviour in relation to treaty standards. In contrast to issues of
state intentionality and enforcement that inform treaty compliance analysis,
assessing treaty performance involves broader questions around whether
and how local legal practices reflect ideals and processes expressed through
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Introduction 7

treaty standards.® While compliance analysis involves comparisons of
state behaviour with the legal requirements of specific treaty texts and
interpretation,® assessment of treaty performance focuses on local legal
behaviour in light of normative and operational comparisons with inter-
national standards.

Treaty performance is not unrelated to legal conclusions about compli-
ance, but allows for an alternative assessment of legal behaviour in relation
to treaty standards. For example, state conduct on a wide array of legal and
policy issues involving trade and human rights may well be deemed “com-
pliant” with the technical requirements of international treaties (or at least
not “out of compliance”) even when performance by the state in question
falls short of treaty ideals. For example, processes for government procure-
ment that favour local businesses over their international competitors may
fall short of expectations of trade partners and private actors, even if they
meet the compliance requirements of the Government Procurement Agree-
ment (GPA). As well, where a state declines to ratify a particular treaty or
files reservations about the application of certain of its provisions, the state’s
performance may be considered to be technically in compliance, even if at
variance with expectations about the treaty standards in question.? China’s
continued denial of rights to collective bargaining and independent labour
unions,” for example, may fall short of expectations on labour relations
under the International Labour Organization (ILO) treaty regime, but since
China has not signed the ILO conventions on these issues and has issued
reservations about them in other treaties, China’s behaviour may not be
deemed out of compliance. Thus, our focus on treaty performance permits
a more expansive analysis of legal behaviour with respect to treaty stan-
dards, and can also support assessments of technical compliance.

The distinction between compliance and performance becomes particu-
larly acute where local norms and operational arrangements stand in con-
trast to those informing international treaties. These tensions come into
sharp relief against the background of globalization, where power imbal-
ances between developed and developing economies have fostered the dis-
semination of trade and human rights standards associated with North
America and Europe, even as resilient local norms and operational practices
elsewhere remain resistant to change. Understanding the normative and
operational dimensions of local treaty performance can supplement rules-
based approaches to compliance with more pluralistic interpretations
grounded in systemic analysis of local conditions.?® This is not to suggest
that treaty performance should replace compliance altogether as a focus for
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8 Introduction

study of treaty practice and policy. Rather, analysis of treaty performance
provides additional perspectives and insights that can make managing and
forecasting treaty compliance more effective. Leaving aside the question of
whether attending to treaty performance challenges the hegemony of treaty
compliance as the focus of international legal analysis, and whether this is
desirable as a policy matter, the reality of international practice suggests that
treaty performance remains an integral component of international legal
behaviour.

With due regard to the limits of grand theory,” our efforts to build under-
standing of treaty performance in cross-cultural contexts requires a com-
prehensive approach that includes attention to normative and operational
dynamics. Building upon existing paradigms associated with institutional
performance,® cultural determinism,* and behavioural law and econom-
ics* that are often used to explain cross-cultural legal relationships, we may
also move beyond the limits of these frameworks. In contrast to expecta-
tions about convergence that suggest development toward a globally unified
system of institutional practices,®® treaty performance may be seen as a
product of local normative and operational factors. These may be under-
stood by reference to the dynamics of selective adaptation and institutional
capacity.** Normative dynamics of selective adaptation help to explain vari-
ations in performance of non-local standards by reference to different levels
of normative consensus. Operational dynamics of institutional capacity
help to explain variations in local implementation of non-local rule regimes
by reference to structural conditions of implementing agencies. In terms of
factor analysis, treaty performance may be seen as a function of selective
adaption and institutional capacity (T = SA x IC). As discussed in the fol-
lowing sections, each of the paradigms of selective adaptation and institu-
tional capacity has a number of internal elements, which illuminate further
the conditions of local treaty performance.

Normative Dynamics of Treaty Performance: From Mimesis to Selective Adaptation

Under conditions where global regulatory standards are indefinite, local
interpretation becomes a practical reality for treaty performance. Local
socialization of global standards appears to proceed from dynamics of
“mimesis” that presuppose an imperative of reflexive imitation between in-
dividuals and groups, and even states and economies.*® Thus, emerging
economies exploring the conditions for participation in global legal regimes
may engage in mimesis of the forms and structures associated with such
regimes.®® Our research builds on these perspectives, but suggests that
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Introduction 9

normative interaction in relation to treaty standards is informed by local
mediative processes that we term “selective adaptation.” In the absence of
normative consensus between individual countries and the global legal
system and political economy, selective adaptation suggests a spectrum of
possibilities for implementation of non-local standards, based on varying
degrees of conformity among local and non-local norms. Augmenting per-
spectives on “socialization” and “legal transplants” that focus on local inter-
nalization of international beliefs and practices,” selective adaptation seeks
to explain a range of localized responses to external regulatory standards by
reference to preconditions grounded in local norms.

Whereas “mimesis” suggests dynamics and consequences of imitation,
selective adaptation reveals the fundamental role of normative intermedia-
tion that determines the scope for imitation. Selective adaptation involves
the processes by which implementation of non-local rule regimes is medi-
ated by the influence of local norms.*® Selective adaptation is made possible
by the role of “interpretive communities” in the reception of international
rule regimes.* In the course of this process, these interpretive communities
express their own normative preferences, and in so doing selectively adapt
non-local standards to local conditions. Whether in response to Inter-
national Monetary Fund (IMF) funding requirements,* US nuclear security
mandates,* or UN human rights requirements,* interpretive communities
of the Asia-Pacific engage — sometimes wilfully, often unconsciously — in
selective adaptation as a coping strategy for balancing local needs with the
requirements of performance with practice rules imposed from outside,
by interpreting these non-local rules in terms of local norms. In China, for
example, government officials, socio-economic and professional elites, and
other privileged groups exercise authority of political position, specialized
knowledge, and/or socio-economic status to interpret non-local standards
for application locally.*®

Although local performance of trade and human rights treaty standards
involves common elements of culture, politics, and socio-economic rela-
tions, there are also important differences. Generally speaking, trade per-
formance involves relations between organized state and non-state actors
that, although subject to asymmetries of resources and information, none-
theless operate in a broadly consensual system of standards and institutions.
Human rights performance, by contrast, often involves tensions between
states and their agencies (and collaborative organizations and interests), on
the one hand, and individuals and groups in society that often lack organ-
ization, status, and resources, on the other. Power disparities abound in
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10 Introduction

human rights performance, more so than in trade performance. As well,
assumptions about the universality of economic interests often marginalize
the role of culture in trade disputes, whereas human rights disputes often
involve issues of cultural difference more directly. The general consensus
on the applicability of textual sources of trade standards — primarily those
associated with the General Agreement on Tariffs and Trade (GATT) and
the World Trade Organization (WTO) — also contrasts with disputes over
international human rights texts and standards. Contested application of
different human rights standards stemming from the differing normative
priorities in, for example, the International Covenant on Civil and Political
Rights (ICCPR) and the International Covenant on Economic, Social and
Cultural Rights (ICESCR) often leads to disagreement over which texts and
standards are most authoritative.

The normative dimensions examined in this volume focus on local legal
performance in China with respect to international trade and human rights
standards. The dominant practice standards for international trade are taken
from the GATT/WTO system, while human rights standards are derived
primarily from the Universal Declaration of Human Rights and the asso-
ciated International Covenants on political and civil, and economic, social,
and cultural rights. Although the origins of these standards vary, they have
all been disseminated internationally through the dynamics of globaliza-
tion, thus providing the opportunity for selective adaptation locally.

Elements of Selective Adaptation

Selective adaptation of international trade and human rights standards in-
volves both conscious and unconscious processes. The relationship between
these is revealed through the component elements of perception, comple-
mentarity, and legitimacy.** Perception is a largely unconscious process by
which members of interpretive communities encounter, interrogate, and
interpret non-local and local standards by reference to their own existing
psychological and socio-cultural norms.* For example, perception will
affect the ways in which a community of legal specialists charged with pre-
paring regulations on judicial review of administrative action, for example,
interpret models of judicial review in other countries. Perceptions about the
purpose, content, and effect of foreign and local institutional arrangements
affect the processes and results of selective adaptation. For example, even
where local institutional arrangements for political, social, and economic
relations appear to have followed international models and operational
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Introduction 11

forms, local interpretation of international trade and human rights stan-
dards will likely hinge on the content and accuracy of perceptions about
such non-local institutional rules and practices. Perceptions about the
norms that inform local systems are also important. Thus, perception of
what is required by WTO disciplines on transparency and rule of law vary
across (and within) different societies, ranging from simple commitments
to publish formal laws and regulations, to more expansive notions about
participation in rule making and the need for appeals processes to restrain
state regulatory oversight.*® Similarly, perceptions about the requirements
of the ICESCR regarding rights to health can be expected to vary across the
boundaries of states and cultural systems.

Drawn from principles of nuclear physics, complementarity describes a
circumstance by which apparently contradictory phenomena can be com-
bined in ways that preserve essential characteristics of each component
and yet allow for them to operate together in a mutually reinforcing and
effective manner.”” Complementarity describes the structural and sub-
stantive relationships between local and non-local standards and norms.
Complementarity may influence the extent to which norms and practices
of local cultural communities can engage in mutually effective ways with
institutional rules and processes associated with outside systems. Com-
plementarity may inform the relationship between local accommodation
and resistance to international standards on trade and human rights in light
of local conditions, needs, and values. Thus, the local effects of WTO pro-
cesses for trade dispute resolution, for example, will depend in part on
whether processes privileging consensual or compulsory mechanisms are
either more or less complementary to local dispute resolution systems.*
Similarly, local application of ILO standards on labour relations, for ex-
ample, can be understood in light of complementarity with local labour
rights regimes.*

Legitimacy involves largely unconscious processes of receiving and ac-
cepting claims to authority for local and non-local standards, as well as
conscious responses by the interpretive communities involved in engaging
with local and non-local standards.*® Legitimacy describes the extent of
local community support for the purposes and consequences of engage-
ment with non-local standards. Legitimacy also involves the ways in which
interpretive communities consciously respond to these circumstances.
Although the forms and requirements of legitimacy may vary, it remains
essential to the effectiveness of selectively adapted governance practices.
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12 Introduction

Whether viewed in terms of pragmatic assessments of the benefits con-
ferred by particular institutional systems, conformity with moral values, or
the rational acceptance of the authority of specific regulatory arrange-
ments,* legitimacy is an essential element of legal behaviour and treaty per-
formance. Legitimacy may derive from any variety of factors, including
patterns of socio-cultural relations, ideology, or local socio-economic or
political interest. Nationalism, for example, has been identified as a key
ideological element that lends legitimacy and effectiveness to capitalist eco-
nomic growth,”? and is no less relevant under conditions of globalization
that support policies of market transition.>

Legitimacy may play a significant role in local implementation of trade
disciplines on national treatment or intellectual property, where external
pressures for market access or protection of ideas may be seen locally as
intrusions on sovereignty and local autonomy. Legitimacy also plays a role
in local acceptance of international human rights standards — both in terms
of the substantive standards themselves and with regard to the process for
entrenching substantive standards as international obligations. Thus, legit-
imacy of international trade and human rights standards will likely depend
on the legitimacy accorded both the processes and content of the standards
themselves and the responses of the local interpretive community to inter-
pretation and application. For example, in the context of WTO accession,
use of the trade policy term “concession” was particularly sensitive in China
in light of a long history of foreign-owned factories operating out of semi-
colonial “concessions” in China.** Similarly, human rights treaties drafted
without China’s participation are seen as imposed and having weak legitim-
acy.” Orthodox perspectives requiring international treaty standards to be
incorporated into domestic legislation reflect approaches to legitimacy that
challenge the self-enforcing character of international law.>

A Model for Applying Selective Adaptation

Thus, perception, complementarity, and legitimacy all affect the potential
for integrating trade standards at the local level. We may conceive of select-
ive adaptation by reference to the following formula:*

Rule Regime
(N = Nfvar. Nl) x [(P = Pf var. Pl) + (C = Of var. Ol) + Ju]

SA =

Selective adaptation (SA) may be seen as a function of a particular rule re-
gime in light of the relationship between local and foreign norms (N/ and
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Nf) attached to particular rule regimes, as affected by factors of local per-
ception (P) concerning foreign (Pf) and local (P/) norms; the extent of
complementarity (C) between foreign (Of) and local (O/) norms; and the
broader question of legitimacy (J). The rule/norm relationship is thus
defined as one between a rule regime disseminated through processes of
globalization, as qualified by the possibility of normative difference between
the global and the local, which in turn is affected by factors of perception,
complementarity, and legitimacy.

Operational Perspectives on Treaty Performance: The Role of Institutional Capacity
Treaty performance also involves operational dynamics linked with struc-
tural and organizational dimensions of implementing agencies. Even in
circumstances where normative tensions illuminated through selective
adaptation are absent, treaty performance depends on the capacity of im-
plementing agencies to carry out performance and enforcement responsibil-
ities. “Institutional capacity” refers to the ability of institutions to perform
their assigned tasks in the context of local socio-economic and political
conditions.”® Studying local performance of international trade and human
rights standards challenges assumptions and expectations about institu-
tional behaviour. European and North American perspectives often assume
the centrality of institutions in economic and political performance. The
record in China suggests otherwise, however. Observers of China’s evolving
property law regime, for example, have pointed out the enduring mystery of
how China has managed to achieve impressive rates of economic growth
over more than three decades without an institutionalized system of prop-
erty rights.” Other scholars have asked similar questions about the stability
of the political and socio-economic systems.®® At the end of the day, we may
be forced to recognize that institutions (particularly legal institutions) play
a substantively different role in China than in Europe and North America.
Although the interplay of legal institutions and economic performance re-
mains central to the success of China’s development agenda, the Com-
munist Party’s domination of the regulatory process and the separation of
nominal governance authority from practical political and economic power
challenge the ability of formal institutions to manage the complexities of
socio-economic and political change.

Questions about institutional and organizational performance have been
examined from a variety of relational perspectives that focus on issues of
responsibility between organizations and their constituencies; efficiency in
performance and the use of resources; and accountability to varying sources
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14 Introduction

of authority.®’ Functional perspectives have also been explored, in such
areas as access to information; effectiveness and methods of communica-
tion; organizational symmetry; and the ability to enforce rules and direc-
tives.®> However useful these approaches may be, actual institutional
performance remains contingent on domestic political and socio-economic
conditions,® a fact that invites examination of other dimensions of insti-
tutional capacity.

In the case of China, for example, local conditions of rapid socio-
economic and political transformation pose particular challenges for insti-
tutional capacity. During the post-Mao period, as a component of a new
approach to building regime legitimacy, the government offered what
amounted to a trade-off of greater autonomy in local socio-economic rela-
tions for political loyalty. Individuals and groups were granted limited
socio-economic freedoms in exchange for continued political subservience.
With official acceptance of the decline of class struggle, the regime turned
its attention away from managing social behaviour and more toward sup-
porting economic growth. The gradual loosening of social and economic
restraints presented the regime with new challenges of maintaining political
control while still presenting a broad image of tolerance aimed at building
legitimacy. Under such circumstances, regulatory institutions operate in an
environment of changing contexts and priorities. No longer is the govern-
ment focused on directing economic behaviour to meet the imperatives of
state planning, and on managing social relations to satisfy the requirements
of revolutionary transformation; instead, it aims to facilitate broader socio-
economic autonomy that is still subject to political oversight. Yet the policy
consensus concerning specific dimensions of this transformation remains
weak, and so institutional capacity may depend on the more fundamental
conditions of identity and perspective.**

Elements of Institutional Capacity

In China, particular challenges of institutional capacity invite attention to
operational questions of institutional purpose, location, orientation, and co-
hesion. Institutional purpose concerns the way in which the goals of institu-
tions reflect material and ideological contexts; the availability and nature of
financial, human, and other resources; and the various limitations that at-
tend institutional performance. Institutional purpose plays a significant role
in determining the capacity of institutions to respond to socio-economic
change. In an environment of formalism that conflates policy ideals with the
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Introduction 15

interpretation and enforcement of law, China’s legal institutions function
largely according to policy priorities imposed upon them by the Party re-
gime.®® Just as China’s political reform has been driven by policy goals of
social stability and the need to preserve the Communist Party’s monopoly
on power, so too has legal reform been driven largely by policy imperatives
centred on economic growth aimed at building Party legitimacy. Indeed, the
continued importance of the state sector in China’s economic policies and
practices has been seen as a significant challenge to the full development of
a market economy.®® The “relative autonomy” ascribed to legal institutions
in the European and North American traditions may be even more limited
in the case of legal reform in China.”” Thus, the capacity of China’s legal
institutions reflects the extent of commonality of purpose between legal
norms and processes and the policy imperatives of the Chinese government.
Problems arise when policy is unclear or in conflict with the requirements
for the rule of law. As indicated by the near paralysis that grips institutional
decision making in anticipation of major Party congresses — the recent
Eighteenth CPC National Congress is but one example®® — contention on
any of the myriad questions that inform purpose and policy may delay com-
munication of policy mandates and impede the responsiveness of legal in-
stitutions to carry them out. More seriously, where the requirements of
regime policies subvert the requirements of legal rule, as in cases involving
the rights of criminal defendants or labour relations,® the capacity of legal
institutions suffers.

Institutional capacity also depends on issues of institutional location,
particularly the question of balancing central authority with decentraliza-
tion of social and economic development initiatives.”” China has a long trad-
ition of tension between local and central authorities and among the regions.
Under Deng Xiaoping, however, social and economic development de-
pended to a significant degree on local initiative.”" Agricultural reforms in
Sichuan and Anhui provinces, for example, paved the way for national poli-
cies on household farming.”” In Guangdong and Fujian provinces, local in-
itiatives supported the development of special economic zones and
expanded foreign trade links.” The practical divisions of power and author-
ity between local and central government departments permit an interplay
of power and politics that echoes practices of federalism.” Yet the PRC
Constitution provides that China is a unitary rather than a federal state that,
while nominally encouraging local initiative, still subjects local authorities
to the unified leadership of the central government.”” And while scholarly
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discourses have increasingly come to accept the application of federalist
principles to China’s circumstances,”® the orientation toward central au-
thority as a model for local legislative best practices continues.” In the bar-
gaining process that accompanies the allocation of resources and the
distribution of costs and benefits of policy initiatives,” formalistic require-
ments of submission to the unified state limit the flexibility of local offi-
cials. Rigid adherence to contested ideals of unitary authority also limits
the ability of legal institutions at both the local and national level to exercise
even limited autonomy in support of predictability and stability in socio-
economic and political relations. As a result, the institutional capacity of the
legal system more broadly suffers.

Institutional capacity also depends on institutional orientation. Orien-
tation refers to the priorities and habitual practices that inform institutional
performance. For legal institutions in China, orientation involves particu-
larly the tension between formal and informal modes of operation. Much
has been written on the role of informal networks as vehicles for socio-
economic regulation.”” Guanxi (generally translated as “relationship[s]”) in
China is often seen as operating in juxtaposition to the role of law and
legal institutions,® reflecting perceptions about the weakness of institu-
tions in managing social, economic, and political relations and allocating
resources.?! Thus, guanxi may serve as a substitute for the norms and pro-
cesses associated with formal institutions, permitting more flexible re-
sponses to increasingly complex social, economic, and political relations.
The resiliency of informal relational networks has called attention to the
potential re-emergence of civil society dynamics in China.®? However, the
potential role of informal institutions is challenged by the regime’s con-
tinued insistence on maintaining formal systems to defend ideological
orthodoxy and enforce political loyalty.®® The tension between the regime’s
statist ethic of institutional formalism and the pervasive informal arrange-
ments at the local level tends to divert resources from institutional perform-
ance and undermines institutional capacity.

Finally, institutional capacity depends on issues of institutional cohesion,
involving the willingness of individuals within institutions to comply with
edicts from organizational and extra-organizational leaders, and to enforce
institutional goals. Institutional cohesion involves the degree of commonal-
ity among individual members of organizations in the recognition and en-
forcement of rules and standards.** Conflicts arise when the imperatives of
particular organizations differ from those of the individuals within these
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organizations — such as where policy goals that drive organizational prior-
ities require subordination of the parochial interests of individual officials.
In China, anti-corruption campaigns are essentially attempts to promote
bureaucratic reform by disciplining and subordinating the personal goals
of individual officials to the organizational priorities of institutions.®* Rule-
of-law systems to combat corruption have been uneven, and the Party’s
disciplinary system has been of uncertain effect in deterring violations,
even in legal institutions.’® Although the decision of the Sixteenth CPC
National Congress to invite capitalists into the Party was intended to
strengthen corruption control through the Party’s disciplinary system,
problems of cohesion continue to challenge institutional capacity.” The
recent purge of former Chongqing Party Secretary Bo Xilai for violations
of Party discipline underscored both the regime’s determination to use
Party disciplinary systems to punish corruption and questions about their
effectiveness.®

A Model for Applying Institutional Capacity
Examined with reference to factor analysis, institutional capacity can be ex-
pressed through the following formula:*¥

Institutional Goal

(L[: = ) (S = Sn)(A = Ar var. As) (D !

IC =

T 1.

Thus institutional capacity (IC) may be seen as a function of a particular
institutional goal being affected by factors of institutional purpose (U) con-
cerning the institutional goal; the effects of location (S) on understanding of
the institutional goal; the effects of formal and informal orientation (Ar and
As) regarding how the goal is to be pursued; and the extent of institutional
cohesion (D) in organizational structure and behaviour.

Whereas selective adaptation addresses the relationship between rule re-
gimes and underlying norms, institutional capacity addresses the func-
tioning of implementing institutions even in the absence of normative
conflict. Institutional capacity helps build an understanding of operational
relationships among regulatory institutions as an indicator of legal perform-
ance of non-local rule regimes. It helps build an understanding of local per-
formance with respect to international standards, even where acceptance
of such standards and assimilation of their underlying norms are relatively
coterminous. Finally, institutional capacity helps build an understanding of
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performance of international standards as more than simply a matter of
political will, but also a matter of structural relationships among regulatory
institutions. In the cross-cultural context of globalization, institutional cap-
acity augments selective adaptation to build better understanding of local
performance of international treaty standards.

Summary

This book is a work of interpretation, suggesting an approach to under-
standing legal performance in China in relation to international treaty stan-
dards on trade and human rights. Local implementation of international
treaty standards remains an issue of significant importance and discord. The
paradigms of selective adaptation and institutional capacity call attention to
normative and operational dimensions of local performance in connection
with international trade and human rights treaty standards. The insights
presented by normative and operational analysis of treaty performance have
potential to build understanding as well as to manage and reduce the inci-
dence of disputes. Treaty performance assessments can enable scholars and
policy makers to understand more fully and predict more accurately the
likely contours of local legal behaviour. In turn, this may lead to the develop-
ment of more effective responses to treaty behaviour.

The discussion in the chapters that follow provides an interpretive case
study for understanding local treaty performance in China, and suggests
intriguing possibilities for broader prediction. Moving from the “what”
and the “how” of legal performance in China — much of which is well
known® — to the “why” is an essential step toward understanding treaty
performance. Thus, although the circumstances of China’s accession to the
GATT/WTO are well known, our understanding of the reasons affecting
China’s performance of GATT/WTO trade standards remains imperfect.
Similarly, in the areas of contract and property law, the content and origins
of these essential legal regimes are reasonably well understood and yet we
still have much to discover in terms of the reasons underlying performance.
In the area of human rights, the content and process of laws and practices in
China are well documented but we still face uncertainties in explaining the
underlying reasons for legal system performance. The chapters that follow
offer an approach to explanation that looks beyond immediate issues of
political will and intentionality to more fundamental questions about norms
and operations. This is only a first step, but one that enables us to look be-
yond compliance with legal texts to broader questions about international
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and comparative legal performance. It is hoped that further research will
support more scholarly discovery, contribute to more informed policy
making, and strengthen international understanding about trade and hu-
man rights performance, thereby reducing and preventing disputes and fa-
cilitating more effective international cooperation.
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