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This book is dedicated to all of the citizens, lawyers, politicians,

civil servants, judges, and organizations around the world who have
contributed not only to fostering recognition of the right to a healthy
environment in constitutions, laws, and court decisions, but also,
more importantly, to ensuring that this vital human right is fulfilled

through clean air, fresh water, fertile soil, and vibrant biodiversity.
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1
Constitutions, Human Rights, and
the Environment: The Context

New wrongs, unimagined by our founding fathers, must generate
new rights capable of preventing the recurrence of those wrongs.

- Alan M. Dershowitz, Rights from Wrongs

In recent decades, three striking and related developments have taken place
around the world - a wave of new and amended constitutions in both emer-
ging and established democracies, the human rights revolution, and growth
in the magnitude and awareness of the global environmental crisis. This book
examines a concept that is situated at the convergence of these three develop-
ments - the constitutional right to live in a healthy environment.
Beginning in the 1970s, public recognition of worldwide environmental
degradation and the inadequacy of state responses prompted constitutional
changes and recourse to the powerful language of human rights. How wide-
spread is the environmental rights revolution in today’s world, and to what
extent is it influencing laws, public policies, court decisions, environmental
performance, and human well-being? While other books and articles have
debated the philosophical pros and cons of the right to a healthy environ-
ment, this book breaks new ground in evaluating the extent and impacts of
constitutional provisions requiring environmental protection. From Argentina
to the Philippines, something remarkable is happening. In communities,
legislatures, and courtrooms all around the world, a new human right is
blossoming from seeds planted decades ago. The constitutional right to live
in a healthy environment represents a tangible embodiment of hope, an
aspiration that the destructive, polluting ways of the past can be replaced by
cleaner, greener societies in the future. While no nation has yet achieved the
holy grail of ecological sustainability, the evidence presented in this book
indicates that constitutional protection of the environment can be a powerful
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4 PART 1: THE EMERGENCE AND EvoLUTION OF A NEW HUMAN RIGHT

Constitution Making

Constitutions are where societies establish the values that are to
guide political and social discourse for generations to come, and
also where those values are protected by incorporating them as
constitutional obligations or rights.

- Richard P. Hiskes, The Human Right to a Green Future

The first of the three broad developments contributing to the emergence of
the constitutional right to a healthy environment is the remarkable shift
toward constitutional democracy across the globe in the countries of Eastern
Europe, Latin America, and Africa, and also in nations that have long trad-
itions of parliamentary democracy.! The tragic legacies of fascism, colonialism,
and communism contributed to this unprecedented wave of constitution
making.? More than half of the world’s national constitutions have been
written since the mid-1970s, and many more have been substantially
overhauled.?

A constitution represents the highest or supreme law in a nation, estab-
lishing the formal rules that direct and constrain government powers, defining
the relationships between government institutions, and protecting individual
rights.? In the words of a leading constitutional scholar: “A country’s constitu-
tion is the set of fundamental principles that together describe the organiza-
tional framework of the state and the nature, the scope of, and the limitations
on the exercise of state authority.” In federal nations, such as Canada or the
United States, the constitution also allocates power and areas of legislative
jurisdiction between the national and subnational governments. Constitutions
trump other laws in the event of a conflict between a constitutional provision
and another law and are generally more difficult to amend than ordinary
laws.® The design of a nation’s constitution can influence who gets to exercise
power and who does not, how laws and policies are created, and who wins
and loses in politics.” There is also a vital normative role for constitutions,
which express the deepest, most cherished values of a society. Thus one court
has described a constitution as a “mirror reflecting the national soul.”®

Some scholars view the trend toward constitutionalism as a predominantly
positive evolution in governance. Constitutions, and particularly rights, pro-
vide guiding principles for all branches of government in the discharging of
their duties.” Constitutions implement the rule of law, creating predictability
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and security in the relationship between government and people.'® According
to Tamanaha, “Everyone is better off, no matter where they live and who they
are, if government officials operate within a legal framework ... in the sense
of abiding by the legal framework and in the sense that there are limits on
law-making power.”!!

The most common critique of constitutionalism is that the emphasis on
rights and the empowerment of courts (through the process of judicial re-
view) undermines democracy.'? In order to ensure that governments act
within the limits set forth in a constitution, the judicial branch is generally
given the power to review legislation and other government actions and
enforce individual rights. This results in a phenomenon labelled the judicial-
ization of politics, which refers to “the infusion of judicial decision-making
and of court-like procedures into political arenas where they did not previ-
ously reside.”** Drivers of this phenomenon include constitutional recogni-
tion of rights, a dramatic rise in recourse to courts by interest groups, the
public perception of courts as expert and principled while politicians are
corrupt and incompetent, and increasing judicial activism (that is, a willing-
ness on the part of judges to substitute their own policy solutions for those
of democratically elected governments).'*

More than eighty nations have enacted constitutional reforms that transfer
some degree of power from democratically elected institutions to judiciaries.'®
Giving courts the power to strike down legislation and administrative acts
has been described as one of the most significant political developments in
democratic nations in recent decades.'® As Stotzky observed: “The tidal wave
of democratization that has spread across the globe in the past three decades
is remarkable for its underlying dependence on the rule of law and the role
of the courts.”"”

According to its supporters, judicial review is a fundamental aspect of
constitutional democracy because it provides protection for vulnerable groups
and individuals against the potential tyranny of majority rule. Courts are
empowered to be guardians of both human rights and the constitution itself.
In the words of Sunstein: “Without judicial review, constitutions tend to be
worth little more than the paper on which they are written. They become
mere words, or public relations documents, rather than instruments which
confer genuine rights.”!®

On the other hand, it is a paradox of constitutional democracies that
unelected “courts sit in judgment on the decisions made by the elected rep-
resentatives of the people.”!” Critics of judicial review argue that reliance on
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6 PART 1: THE EMERGENCE AND EvoLuTION OF A NEW HUMAN RIGHT

judges tends to undermine democracy, diminish accountability, and distort
public debate.?® Tate and Vallinder warn that the global expansion of judicial
power is a negative development because it is “likely to weaken majoritarian
democratic institutions and sustain the rule of privileged and unrepresenta-
tive elites, shutting out those who should be represented in a democratic state
from effective access to policy-making processes or to effective, responsive
administration.”?! According to Waldron, open elections and decision making
by majority rule are more likely to safeguard democracy, human rights, and
the rule of law than judicial review.??

The persuasive rebuttal from defenders of constitutional democracy is
that judicial power can be and is used creatively, not to block democracy but
to energize it and make it more deliberative.?* Experience in many nations
demonstrates that this is the case. For example, Hogg and Bushell describe
the back-and-forth process between governments and courts in Canada on
issues of political and civil liberties and Aboriginal rights as a constructive
dialogue.”* As well, in the majority of nations, judicial power is used in a
relatively cautious fashion because of conservative legal cultures, respect for
the separation of powers, and particular national circumstances, such as
institutional weakness (e.g., lack of tenure for judges).®

Critics of constitutionalism also point out the failure to acknowledge
the role of private as opposed to public power, which is viewed as a serious
flaw in an era dominated by multinational corporations; the lack of con-
sideration accorded to other sites of constitutional law production in an era
of globalization, when economic and trade considerations may outweigh
constitutional commitments to public welfare; and the exaggeration of the
instrumental capacities of rights-based constitutionalism (because law is
subjective and litigation may produce unintended and counterproductive
consequences).?® Hirschl argues that constitutionalization of rights is motiv-
ated not by “politicians’ genuine commitment to progressive notions of social
justice or to an elevated vision of human rights” but rather by “attempts to
maintain the social and political status quo and to block attempts to seriously
challenge it through democratic politics.”?” Some researchers believe that
constitutions are “legalistic window dressing,” extraneous to what govern-
ments do, and serve largely as public relations exercises aimed at domestic
or international audiences to improve a nation’s image.?®

Overall, the impacts of a particular constitution will depend on a suite
of legal, social, cultural, economic, and political factors that vary from nation
to nation. This book will demonstrate that in the environmental context,
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constitutional provisions requiring environmental protection appear to pro-
vide a range of benefits, including stronger laws, enhanced public participa-
tion, and improved environmental performance.

The Rights Revolution

There is a human rights revolution, with the freedom explosion
that is taking place all over the world.

- Martin Luther King Jr., “Remaining Awake
through a Great Revolution,” Washington, DC,
31 March 1968

The second broad development that spurred the emergence of the right to a
healthy environment is the rights revolution - at both the national and
international levels. The “rights revolution” refers to the sustained, develop-
mental process that has produced new rights or expanded existing rights,
resulting in unprecedented recognition and protection of these rights and
extension of rights to previously “right-less” groups.?’ Because of the promin-
ent role of courts in this process, the rights revolution is closely tied to con-
stitutionalism and the judicialization of politics. The rights revolution is
attributed to a mixture of top-down and bottom-up factors. The top-down
factors include constitutional guarantees of human rights, judicial independ-
ence, the leadership of individual judges, and government support for rights
advocacy. The bottom-up factors that enable strategic rights advocacy include
human rights organizations, rights advocacy lawyers, reliable funding sources,
and rising rights consciousness and discourse in popular culture. These latter
factors are described as the institutional support structure for advocacy and
litigation.>® Most of the initial rights revolution scholarship focused on the
United States.>' More recently, the concept has been applied in India, Canada,
Great Britain, Costa Rica, and other nations.?

Human rights recognition and protection have grown immensely since
the Second World War.*® The proliferation of international human rights
instruments began in 1945 with the UN Charter, which established the rules
governing the structure and operations of the United Nations. The Charter
explicitly sought “to reaffirm faith in fundamental human rights, in the dig-
nity and worth of the human person.”** The entrenchment of human rights
advanced in 1948 with the Universal Declaration of Human Rights and in 1966
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8 PART 1: THE EMERGENCE AND EvoLuTION OF A NEW HUMAN RIGHT

with the International Covenant on Civil and Political Rights and the Inter-
national Covenant on Economic, Social and Cultural Rights.>> Human rights have
continued to expand in breadth and depth at the global, regional, national,
and subnational levels.*

Scholars wax eloquent about the importance of human rights. McHugh
wrote that “the most dynamic legal concept of the twentieth and twenty-first
centuries has been the idea of rights.”>” Henkin praised human rights as “the
idea of our time.”3® Former UN secretary-general Boutros Boutros-Ghali
described rights as the “common language of humanity.”* According to
Mahoney, “The modern human rights movement has been, and continues
to be, an astonishing moral phenomenon ... [reflecting a] remarkable de-
velopment in human consciousness.”*

Rights represent reasonable minimum demands upon society that are
rooted in moral values and thus place compelling principles on the side of
the person asserting a right.*! As Ignatieff wrote, “Rights are not just instru-
ments of the law, they are expressions of our moral identity as a people.”*?
Because rights provide recognition for society’s most cherished values, such
as dignity, equality, and respect, the language of rights has considerable
symbolic force and can be a source of political power. The power of rights
discourse is demonstrated by the considerable progress achieved in some
battles about justice, including those against racism and the oppression of
women.*”* However, one of the key messages of the modern human rights
movement is that moral rights are not adequate and must be supplemented
with enforceable legal rights to make them meaningful. Legal rights are said
to empower rights holders to control the behaviour of others, and are fam-
ously described as “trumps” by Dworkin.* Shapiro argues that “rights review
almost always places courts on the side of the less politically powerful,”
protecting minority interests against majority tyranny and fecklessness.*

Not everyone has been seduced by the siren song of the rights revolution.
It can be argued that rights are inherently undemocratic to the extent that
they constrain governments from enforcing the preferences of the majority
(as discussed earlier).*® Human rights are criticized for being individualistic,
disregarding duties to others and the interests of the broader community.*’
Despite their purported universality, the Western conception of human rights
has been criticized as a form of cultural imperialism. Rights can be divisive
when there are conflicts between deeply held values (as in the ongoing abor-
tion debate that pits the rights of women against the rights of the fetus).*®
Glendon called for more thought to be given to “whether a particular issue
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is best conceptualized as a right; the relation a given right should have to
other rights and interests; the responsibilities, if any, that should be correla-
tive with a given right; the social cost of rights; and what effects a given right
can be expected to have on the setting of conditions for the durable protection
of freedom and human dignity.”* Other criticisms take aim at the processes
used to create rights, particularly when rights are established or enlarged
through court decisions. For example, Bork argues that creating rights through
judicial interpretation is “heresy” because the role of judges is to interpret
law, not make law.*°

Critics also argue that the focus on rights obscures underlying societal
problems and their root causes. Capitalism and globalization, with their
emphasis on free trade and market-based solutions, are accused of contribut-
ing to the erosion of human rights.>! States are responsible for respecting,
protecting, and fulfilling human rights, but critics argue the power of states
is declining relative to international institutions (e.g., the World Trade
Organization) and transnational corporations. For example, Baxi questions
whether the right to food can be reconciled with a global agribusiness industry
dominated by a handful of large corporations.*?

Perhaps the most trenchant critique is that the unprecedented global
diffusion of rights on paper is not matched by global respect for rights in
practice. Violations of human rights remain commonplace, even in wealthy
Western nations. As Falk observes, “The achievements in human rights over
the course of the last fifty years are extraordinary, but the obstacles to full
realization seem as insurmountable as ever.”>* The right to a healthy environ-
ment reflects these broader debates, as the evidence provided in this book
will demonstrate that the right has contributed to environmental progress,
yet ecological sustainability remains a distant goal.

The Global Environmental Crisis

Now is our last chance to get the future right.

- Ronald Wright, A Short History of Progress

The emergence of a global environmental crisis in the latter half of the twen-
tieth century is the third factor spurring the development of the right to a
healthy environment. Although concerns about human impacts on Nature
date back centuries, widespread public awareness of global environmental
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10 PART 1: THE EMERGENCE AND EvoLuTION OF A NEW HUMAN RIGHT

problems emerged in the 1960s. The awakening was triggered by the publica-
tion of Rachel Carson'’s Silent Spring and by a series of high-profile ecological
disasters, including the Torrey Canyon oil spill off the coast of England, the
so-called death of Lake Erie, and the burning of the Cuyahoga River.>*
Humans' technological prowess, consumptive appetite, and global economy
have made us a geological force, leading some scientists to conclude that the
Holocene epoch has ended and we have entered the “Anthropocene.”** There
are close to 7 billion people living on the Earth today, with the population
expected to reach 9 billion by the middle of this century.*® Agriculture, trans-
portation, housing, industry, consumer goods, and day-to-day human activ-
ities are placing an unprecedented level of pressure on the natural systems
of the planet. The web of life, upon which our own future depends, is jeop-
ardized by the interrelated problems of climate change, extinction, and toxic
pollution.>”

Climate change is among the most daunting environmental challenges
ever confronted by humanity and may be the paramount threat to public
health in the twenty-first century.”® The burning of fossil fuels has pushed
levels of carbon dioxide in the atmosphere to the highest levels in at least
650,000 years. Agriculture, deforestation, and livestock are also major con-
tributors to climate change.” Human emissions of greenhouse gases are
changing the climate in ways that are causing not only warmer temperatures,
but also more frequent and intense heat waves, storms, and other extreme
weather events; melting ice in the Arctic, Greenland, and the Antarctic; dis-
appearing glaciers, melting permafrost, rising sea levels, disruptive floods,
acidification of the oceans, droughts, and extinctions.*® Forests are increasingly
vulnerable to pests, disease, and wildfire, causing economic disruption and
social dislocation in forest-dependent communities. Scientists are concerned
that abrupt, unpredictable climate shifts could occur.®' Climate change already
causes an estimated 150,000 deaths and 5 million illnesses per year.® The
World Health Organization projects a doubling of these figures by 2030.9
Tens of millions of people may be displaced from their homes by flooding,
spawning an unprecedented wave of environmental refugees. More than a
billion people may face chronic water shortages as precipitation patterns
change and water supplies stored in glaciers and snowpacks decline.

Biological diversity - the richness of life measured at the species, eco-
system, and genetic levels - is disappearing more rapidly than at any time
since the extinction of the dinosaurs 65 million years ago.* Scientists estimate
that species are going extinct at a rate that is one hundred to one thousand
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times faster than normal and fear that the pace of extinctions will accelerate
in the decades ahead.®® The Living Planet Index, created by several different
institutions including the Zoological Society of London and the World
Wildlife Fund, tracks populations of more than twenty-five hundred vertebrate
species - mammals, birds, fish, amphibians, and reptiles - living in terrestrial,
marine, and freshwater ecosystems. Between 1970 and 2007, the Living Planet
Index fell 30 percent, suggesting that we are degrading natural ecosystems at
a rate unprecedented in human history.®® The United Nations’ Millennium
Ecosystem Assessment, a comprehensive analysis of the state of life on Earth
prepared by more than thirteen hundred experts, concluded: “Human activity
is putting such strain on the natural functions of the Earth that the ability of
the planet’s ecosystems to sustain future generations can no longer be taken
for granted.”*” At least 60 percent of the world’s natural resources and life-
supporting ecosystems are in decline. Despite the fact that oceans cover close
to three-quarters of the Earth’s surface, marine ecosystems are among the
most depleted on the planet. Populations of large predatory fishes — bluefin
tuna, swordfish, and sharks - have declined by more than 90 percent.®® Some
scientists predict that if current fishing practices continue, all commercially
targeted fish species will suffer population collapses by 2048.%° As a result,
the oceans will be unable to contribute to feeding a growing human popula-
tion, and marine ecosystems will suffer a severe decrease in their ability to
resist diseases, cope with invasive species, filter pollutants, and rebound from
stresses.”® Globally, biodiversity loss and damage to ecosystems is estimated
to cost humanity trillions of dollars every year.”

Toxic industrial and agricultural chemicals now contaminate every eco-
system in the world. Humans are exposed to hundreds, if not thousands, of
hazardous substances through air, food, water, and consumer products. Tests
examining the blood and urine of Americans, Canadians, and Europeans
find heavy metals, pesticides, flame retardants, stain repellants, and PCBs.”
Even the umbilical cord blood of newborn infants in the United States con-
tains over two hundred industrial chemicals.” These findings illustrate the
fundamental connection between humans and the environment. Total re-
leases of toxic chemicals into the environment by large industries in the
United States and Canada alone are measured in the tens of billions of
kilograms annually.” Agricultural runoff, urban runoff, small and medium-
sized businesses, and motor vehicles release billions of additional kilograms
of toxic substances. Exposure to these environmental hazards is a major
cause of death and disease. According to the World Health Organization,
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12 PART 1: THE EMERGENCE AND EvoLuTION OF A NEW HUMAN RIGHT

approximately one-quarter of the burden of disease globally is attributable
to environmental factors.”” Exposure to environmental contaminants can
cause cancer; increase the risk of birth defects; damage the respiratory,
cardiovascular, reproductive, hormonal, immune, and nervous systems; and
contribute to Parkinson’s, Alzheimer’s, and other neurodegenerative dis-
eases.”® Children are particularly vulnerable.”

Society has responded to the global environmental crisis with initiatives
at every scale, from the global to the local. There has been an explosion of
bilateral, regional, and global treaties on environmental subjects in the past
three decades, with more than one thousand such agreements now in force
around the world.”® International environmental conventions cover all of
the environmental issues facing humanity, including, inter alia, climate
change, ozone depletion, destruction of marine ecosystems, loss of biodivers-
ity, air and water pollution, trade in hazardous substances, trade in endan-
gered species, and persistent organic pollutants. At the national and
subnational levels, new institutions have been created and countless laws,
regulations, standards, and policies enacted. Among these myriad responses
are international instruments and national constitutions that recognize the
right to live in a healthy environment.

The Right to a Healthy Environment
If, as many scholars assert, human rights trace their roots to specific historical
wrongs, then it is understandable that the right to a healthy environment is
not found in pioneering human rights instruments such as the Universal
Declaration of Human Rights (1948), the International Covenant on Civil and
Political Rights (1966), or the International Covenant on Economic, Social, and
Cultural Rights (1966). Society’s awareness of the magnitude, pace, and adverse
consequences of environmental degradation was not sufficiently advanced
during the era when these agreements were drafted and negotiated to warrant
the inclusion of environmental concerns.”

The first written suggestion that there should be a specific human right
to a healthy environment came from Rachel Carson in 1962:

If the Bill of Rights contains no guarantees that a citizen shall be
secure against lethal poisons distributed either by private individuals
or by public officials, it is surely only because our forefathers, despite
their considerable wisdom and foresight, could conceive of no such
problem.%°

Sample Material © 2012 UBC Press
Click here to buy this book: www.ubcpress.ca


http://bit.ly/TheEnvironmentalRightsRevolution_BuyBook

CHAPTER 1: CONSTITUTIONS, HUMAN RIGHTS, AND THE ENVIRONMENT 13

Similarly, in her final public speech before dying of cancer, Carson testified
before President Kennedy's Scientific Advisory Committee, urging it to
consider

amuch neglected problem, that of the right of the citizen to be secure
in his own home against the intrusion of poisons applied by other
persons. I speak not as a lawyer but as a biologist and as a human
being, but I strongly feel that this is or ought to be one of the basic
human rights.®!

In 1972, the first global eco-summit resulted in the pioneering Stockholm
Declaration, which formally recognized the right to a healthy environment
and the accompanying responsibility (although the agreement is not legally
binding):

Principle 1

Man has the fundamental right to freedom, equality and adequate
conditions of life, in an environment of a quality that permits a life
of dignity and well-being, and he bears a solemn responsibility to
protect and improve the environment for present and future
generations.

Principle 2

The natural resources of the earth including the air, water, land, flora
and fauna and especially representative samples of natural ecosystems
must be safeguarded for the benefit of present and future generations
through careful planning or management, as appropriate.’?

While international law plays an important normative role, this book
focuses on the right to a healthy environment at the national level, where
human rights are largely implemented and enforced. As Hiskes observes,
“Any human right, environmental or otherwise, is always operative mainly
at the national level in the legal sense, even if morally or politically the lan-
guage used to characterize it is more universal or at least global in scope.”®’

Almost forty years after the Stockholm Declaration, there is an ongoing
debate about the right to a healthy environment - its philosophical under-
pinnings, moral and legal validity, parameters, and potential utility.%
Supporters argue that the potential benefits of constitutionalizing the right
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to a healthy environment include the enactment and enforcement of stronger
and more comprehensive environmental laws; a level playing field vis-a-vis
other rights; greater government and corporate accountability; protection of
vulnerable groups who currently shoulder a disproportionate burden of
environmental harms; and increased citizen participation in decisions and
actions to protect the environment.®> Conversely, a vocal minority argues
that any prospective advantages are outweighed by problems such as low
likelihood of effectiveness; negative implications for democracy; the vague
articulation of the right; the excessive focus on individuals; adverse effects
on other rights; anthropocentrism; and the creation of false hopes.*

To date, however, there is a noteworthy absence of empirical evidence
about whether and to what extent the constitutional right to a healthy
environment is in fact realizing these anticipated effects, either positive or
negative. Hayward, in one of the leading texts on this subject, discounts the
possibility of conducting such an assessment because of methodological
difficulties.?” Shelton, another leading scholar in the field of environmental
rights, writes that constitutional environmental rights “probably halted
some environmental deterioration in some countries, although empirical
studies are lacking and causality is difficult to demonstrate.”®® These eviden-
tiary challenges are not new but are part of a broader discourse about the
consequences — both theoretical and real - of law, constitutions, and public

policy.

Do Constitutional Rights Matter?
There is a longstanding debate about whether, and to what extent, constitu-
tional rights matter.®® As Congleton asks, “Are constitutions simply symbols
of the political time at which they were adopted, or do they systematically
affect the course of public policy?”° Proponents of constitutional rights argue
that laws will become stronger, institutions and norms will evolve, and courts
will defend the rights of citizens.”* There is an implicit faith that constitutions,
in tandem with legal systems, will ensure the protection and fulfillment of
rights.”? This faith has come under attack from critics claiming that context
is as important as, or more important than, the words on paper, and that
on-the-ground results provide an indictment of the failure of constitutional
rights to live up to their promises.”

Ignatieff argues that the acid test of the worth of constitutional and
international human rights is whether they improve peoples’ lives.”* This is
a compelling argument, for otherwise, rights may be mere paper tigers and

Sample Material © 2012 UBC Press
Click here to buy this book: www.ubcpress.ca


http://bit.ly/TheEnvironmentalRightsRevolution_BuyBook

CHAPTER 1: CONSTITUTIONS, HUMAN RIGHTS, AND THE ENVIRONMENT 15

their constitutional recognition nothing more than “cheap talk.”*® Paper tigers
and cheap talk could result from the absence of the rule of law; competing
social and economic priorities; a lack of resources for implementation and
enforcement; or other social, legal, and cultural factors. For example, the
constitutions of many communist nations and dictatorships often included
extensive lists of human rights that were honoured in the breach, including
the right to a healthy environment.’® Article 67 of the Constitution of the
Democratic People’s Republic of Korea guarantees its citizens free speech;
freedom of the press; freedom of assembly, demonstration, and association;
and the right to form democratic political parties. None of these rights exist
in any real sense in North Korea, underlining the fact that the impact of
constitutional environmental provisions will depend on the specific culture
and politics of an individual nation, institutional factors, the distribution of
power between various polities, and the presence and resources of advocacy
groups.’”

The extent to which constitutions matter can be evaluated by either the
instrumental or the constitutive approach.’® The instrumental approach
examines measurable or quantifiable effects and outcomes. For example, did
the US Supreme Court decision in Brown v. Board of Education, striking down
the practice of providing separate schools for black and white children, change
the social, educational, and economic status of African Americans in concrete
ways?” In contrast, the constitutive approach characterizes law as having a
more pervasive (but more difficult to measure) impact on society through
deeper channels, affecting fundamental beliefs, institutions, behaviour, and
the legitimacy of authority. Did Brown v. Board of Education change American
values regarding racism and equality? The constitutive approach suggests that
law plays an influential role in shaping politics, economics, and culture.
Another way of categorizing the effects of constitutions is by separating legal
and extra-legal effects. Legal effects include influencing legislation, public
policy, and court decisions, while extra-legal effects include the evolution of
public opinion, attitudes, values, and behaviour. This book considers both
the legal and extra-legal effects of constitutional provisions requiring environ-
mental protection, but emphasizes the former.

The question of whether constitutions matter has been asked, and at
least partially answered, in many different contexts, including Aboriginal
rights, ' economic effects,'*! civil and political rights,'°? the right to health,'*
and other social and economic rights.' Arthurs and Arnold assessed the
impact of the Canadian Charter of Rights and Freedoms some two decades after
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that document revolutionized the Canadian legal landscape and found little
evidence of positive effects on the status of women, the income gap between
rich and poor, or the socio-economic status of Aboriginal people.'®> Hirschl
examined the impact of constitutionalization of rights in Canada, Israel, New
Zealand, and South Africa on the status of historically disenfranchised groups,
finding little improvement in access to education, basic housing, health care,
employment, and distribution of wealth.!°® In contrast, Carlson concluded
that positive transformative changes have occurred in the recognition and
protection of Aboriginal rights because of the recognition of those rights in
Canada'’s 1982 constitution.'” Montenegro identified a negative correlation
between the length of a nation’s constitution and per capita income.!'*® De
Vanssay and Spindler found that political rights have no significant effect on
economic growth and economic wealth, whereas economic freedom (a con-
cept that includes protection of property rights) and freedom of contract do
have a significant positive effect.'® Political scientists have examined the
effects of constitutions and particular types of civil and political rights as they
attempt to discern the influence of institutions on a wide range of outcomes,
including environmental protection.!'® Several scholars have reported that
protection for civil and political rights is positively correlated with environ-
mental quality.'!! Kinney and Clark found no correlation between the strength
of constitutional commitments to protect health and average per capita gov-
ernment expenditures on health care.'"?

Remarkably, none of this literature has been referred to in the ongoing
debate about the right to a healthy environment, which continues to be
characterized by theoretical rather than empirical observations. In this book,
I will harness the approaches and insights of these scholars in an attempt to
overcome the challenges inherent in assessing the effects of constitutional-
izing the right to a healthy environment.

Overview

The question at the heart of this book is: Do environmental provisions in
constitutions - in particular, the right to live in a healthy environment -
matter? Do they have observable legal and extra-legal effects that contribute
to improved environmental protection and reduced risks to human health?
Part 1 examines the emergence and evolution of the right to a healthy environ-
ment at both the national and international levels. Chapter 2 reviews the
debates about the nature and scope of the right to a healthy environment as
well as the theoretical advantages and disadvantages of constitutional recogni-
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of the 193 member states of the United Nations address environmental issues
by asking the following questions:

How many national constitutions incorporate provisions related to
environmental protection?

How many constitutions explicitly recognize that individuals have a right
to a healthy environment?

What other types of environmental protection provisions are found?
When were these constitutional provisions enacted?

Are there limits imposed on the right to a healthy environment? Are these
limits similar to, or different from, limits on other constitutional rights?
Are the environmental protection provisions enshrined in national con-
stitutions enforceable, at least on paper?

Chapter 4 offers an overview of the evolution of the right to a healthy en-
vironment at the international level. Increasing recognition of this right at
the global and regional levels influences national constitutions, legislation,
and jurisprudence.'’® For example, the Stockholm Declaration is often cited as
an inspiration by nations that have included environmental rights and re-
sponsibilities in their constitutions.!'* Developments at the national level,
in turn, influence the development of the right to a healthy environment
internationally.

Part 2 explores the legal consequences of environmental provisions in
constitutions, with an emphasis on the right to a healthy environment.
Chapter 5 outlines an analytical framework for assessing the impacts of con-
stitutional environmental provisions on legislation and court decisions.
Chapters 6 to 10 assess the extent of the constitutional right’s influence
through a comprehensive examination of environmental laws and court deci-
sions in one hundred nations in Latin America and the Caribbean, Africa,
Asia, Eastern Europe, and Western Europe. These chapters also examine the
factors responsible for variations in the extent of the rights revolution both
within and among the five regions.

Part 3 evaluates the experiences of nations that have entrenched environ-
mental protection in their constitutions. Chapter 11 assesses the extent to
which the anticipated advantages and disadvantages of the constitutional
right to a healthy environment are being borne out in practice. Chapter 12
presents an empirical comparison of the environmental performance of na-
tions with and without constitutional provisions related to environmental
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size of per capita ecological footprints for 150 nations

rankings of environmental performance among the nations of the Organi-
sation for Economic Co-operation and Development, published by re-
searchers at Simon Fraser University

rankings of environmental performance among seventeen wealthy in-
dustrialized nations, published by the Conference Board of Canada
ratification of five major international environmental agreements
progress in reducing greenhouse gas emissions

trends in reducing sulphur dioxide emissions

trends in reducing nitrogen oxide emissions.

Chapter 13 summarizes the results of the research, synthesizes the major
conclusions, and offers suggestions for future research on constitutional
environmental rights.

Conclusion
The right to live in a healthy environment continues to generate extensive
interest at the national, regional, and international levels. Ecuador made
headlines around the world in 2008 for adopting a new constitution that
grants legal rights directly to Nature.''> New constitutions incorporating ex-
tensive environmental provisions were enacted in Bhutan, Ecuador, the
Maldives, and Turkmenistan in 2008; Bolivia in 2009; Kenya and the
Dominican Republic in 2010; and Jamaica, Morocco, and South Sudan in
2011. Iceland’s new constitution, pending parliamentary approval and pos-
sibly a public referendum, also includes strong environmental language. In
the United Kingdom, a joint committee of the House of Commons and the
House of Lords recently recommended that the right to a healthy environ-
ment be included in a proposed UK Bill of Rights.''® In 2008, the president
of the Parliamentary Assembly of the Council of Europe stated: “One of the
objectives I have set myself during my term of office is the integration of
the right to a healthy environment into the European Convention on Human
Rights.”'"” The president of the Maldives called for immediate negotiations
on a comprehensive environmental rights agreement as a key element in
addressing the threat to human rights posed by climate change."'® In 2011,
the UN General Assembly began debating a proposed Universal Declaration
of the Rights of Mother Earth.

In light of these ongoing developments, it is essential to move beyond
philosophical debates about human rights and the environment. The time

Sample Material © 2012 UBC Press
Click here to buy this book: www.ubcpress.ca


http://bit.ly/TheEnvironmentalRightsRevolution_BuyBook

CHAPTER 1: CONSTITUTIONS, HUMAN RIGHTS, AND THE ENVIRONMENT 19

has come to begin the difficult process of evaluating the effectiveness of the
right to a healthy environment, not through rose-coloured glasses but through
an even-handed assessment of factual evidence. The conclusions will be
relevant not only for nations that are engaged in implementing constitutional
environmental provisions, but also for nations whose constitutions do not
yet recognize the fundamental importance of protecting the environment.
The results of this research will also contribute to the broader debates about
whether law matters, whether constitutions matter, and whether rights are
an effective tool in promoting social change.!"” As the world struggles to fulfill
its aspirations to protect both human rights and the environment, efforts and
resources must be re-directed toward the most effective, efficient, and equit-
able means of achieving these vital and intimately intertwined goals.
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